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Much new legislation has been enacted during 
the present year in the line of improvement of 
the laws affecting banking and commercial business and, in a report 
which will soon be made public by the Standing Law Committee of 
the American Bankers’ Association, this legislation will be reviewed. 

Among other important matters of legislation, the uniform Negotia- 
ble Instruments Law has been enacted, the present year, in the state 
of Illinois and in the territory of New Mexico; the uniform law on 
the subject of Warehouse Receipts has been enacted in Illinois, 
Montana, Iowa, New Jersey, Connecticut, and Massachusetts ; and 
at the present writing (July 15) it has passed both houses of the New 
York legislature and is in the hands of Governor Hughes. The uniform 
law of Sales has been enacted in New Jersey and Arizona. Several 
banking laws, revisions of banking laws and important amendments, 
additions and changes of banking laws, have found enactment in dif- 
ferent states and numerous minor banking and commercial matters 
have been regulated, both in the way of new laws and of amendment 
of existing laws. In all, the field of work accomplished shows very 
gratifying results in many states and reflects credit upon numerous 
workers for the general welfare in this direction. 


New Legislation. 


Lightning Roa !" the Journar for January, 1907, we reported the 
Note. decision of the Court of Appeals, of Kentucky, to the 
effect that the Negotiable Instruments Law, as con- 

strued in that state, did not protect the innocent holder for value of a 
note given in payment of a gambling debt. The Kentucky statute 
declares contracts having their consideration in such transactions void 
and, such being the case, the court held there was nothing in the Ne- 
gotiable Instruments Law to give life toa negotiable note executed in 
payment of a gambling debt even in the hands of a holder in due course. 
At the time we published the Kentucky decision we pointed to the 
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fact that the Supreme Court of the District of Columbia had held to 
the contrary. That court construed the Negotiable Instruments Law 
as protecting the innocent holder of such a note even though 
the statute in force in the District declared it void. Such a de- 
cision, of course, is more in the interest of commercial dealings and 
an enlightened public policy, as it certainly should be the aim of the 
law to protect the innocent purchaser of notes, fair on their face, 
even though such notes may be affected by some hidden taint, such as 
usury or a gambling consideration, which would make them worthless 
and unenforceable as betweer the original parties. 

On this same subject we now notice that the Supreme Court of 
Wisconsin has rendered a decision under which a negotiable note 
given for lightning rods, which did not have a statement of the con- 
sideration in red ink on its face and was therefore made invalid by the 
Wisconsin statute is, nevertheless, enforceable by a holder in due 
course under the Negotiable Instruments Law. The court says that, 
conceding the invalidity of the note as between the original parties, 
it does not follow that an innocent holder for value cannot recover 
thereon. Prior to the enactment of the Negotiable Instruments Law, 
the Wisconsin court supported a usurious negotiable note in the hands 
of an innocent holder, although the statute declared it ‘‘ void” and 
under the uniform law the court holds, in the present case, the holder 
in due course is protected. We are glad to note that the Supreme 
Court of Wisconsin adopts a rule of construction in keeping with com- 
mercial necessities. 

Bankers are constantly lending money to borrowers 
on letters of guaranty executed by third persons and 
it is frequently the case that the officers of the lend- 
ing institution will misconstrue the legal effect of the writing upon 
which they rely as security and will make advances not covered by its 
terms. We have reported many such cases in the past and the read- 
ing of these cases and profiting by the experiences which they have 
disclosed is, to our mind, a very useful practice by which bankers may 
safeguard themselves from losing money in such transactions as they 
arise. We report a case of this kind in the present number. Healy 
& Co. wrote a bank in Oklahoma as follows: 
‘* We will honor Mr. Payne's draft for one thousand dollars 
on hogs or cattle. Should he want more at any time, have him 
callus by phone and we will make arrangements to handle his stock. 
We limit our customers as we have to keep our bank account up 


here. We think Mr. Payne O. K. We presume this is all you 
want, as it is all that ts required of us by any other bank.” 


Upon the faith of this letter, the bank cashed a draft for $215 
drawn by Payne upon Healy & Co., which the latter refused to pay. 
The reason for the refusal was that no hogs or cattle were shipped 


Letters 
of Guaranty. 
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to Healy & Co. by Payne. The court in construing this letter held 
that the writers of it were not liable to the holder of the draft as it 
was not an absolute obligation to honor any draft of Payne up to the 
amount named, but was a promise coupled with a condition that hogs 
or cattle should be shipped and that all that was contemplated thereby 
was a draft for the price of such hogs or cattle. 

This case teaches the lesson to any bank receiving a letter of this 
kind, not to regard it as an absolute obligation to pay any draft of 
the person guarantied but only such draft or drafts as may be issued 
in compliance with its percise terms. See full report of case at page 
535, this number. 
indorser of “!most every banker is familiar with the old English 
Raised Note. case of Young v. Grote, in which the drawer signed 

a check that had been made out by his clerk for fifty 
pounds, the word ‘‘ fifty’ having been commenced with a small ‘‘f” 
and in the middle of the line. The clerk filled in ‘‘one hundred” 
before the ‘‘ fifty,” cashed the check and disappeared. The court held 
that as between bank and depositor, the latter must suffer as he was 
guilty of such negligence and carelessness in executing the check as 
to throw the loss upon him. Upon this case Mr. Daniel in his work 
on Negotiable Instruments, bases the following rule : 


‘*But, when the drawer has drawn his check in such 
a careless or incomplete manner that a material altera- 
tion may be readily accomplished without leaving a per- 


ceptible mark or giving the instrument a suspicious 
appearance, he himself prepares the way for fraud, and 
then, if it is committed, he, and not the bank, should 
suffer.” 


It is interesting to note that the appellate division of the New 
York Supreme Court has now applied a similar rule of responsibility 
between parties outside the relation of banker and customer, namely, 
as between indorser and subsequent bona fide holder of a raised note. 
In the case before the court, a note had been made out for $75 with 
the word ‘‘seventy ” written in the middle of the amount line and a 
space between the dollar sign and the figures ‘‘75.” The note was 
indorsed in this condition and was fraudulently raised by the inser- 
tion of ** three hundred” before the ‘‘seventy-five”’ and ‘‘3” between 
the dollar sign and the ‘‘75” and in this condition was negotiated to 
the National Exchange Bank of Albany, for value. In the resulting 
lawsuit, the indorser is held liable to the bank for the full amount of 
the raised note, the court stating that it is a recognized rule of the 
law merchant that ‘‘ where blanks negligently left as in this case are 
filled, the party who has invited the fraud by leaving the blanks 
should stand the loss rather than a holder for value.”” The court 
further says that it is ‘‘unnecessary to say whether the indorser is held 
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liable upon account of his negligence or whether his negligence is 
such that he is estopped from contending that the instrument was 
otherwise than it now appears. The result is the same. He is suf- 
fering the loss which his negligence has caused, and, if it is not visited 
upon him, it must fall upon an innocent party, who must suffer loss 
on account of the defendant’s negligence.” 

One of the contentions raised by the indorser in this case involves 
the construction of the alteration clause of the Negotiable Instrument 
Law. That section provides: 


‘* Alteration of Instruments—Effect of. Where a ne- 
gotiable instrument is materially altered without the con- 
sent of the parties liable thereon, it is avoided except as 
against a party who has himself made, authorized or 
assented to the alteration, and subsequent indorsers. 
But when an instrument has been materially altered and 
is in the hands of a holder in due course not a party to 
the alteration, he may enforce payment thereof according 
to its original tenor.”’ 


The indorser contended that this section changed the common law 
rule and that all the holder could recover was seventy-five dollars, 
‘* according to the original tenor” of the instrument. But the court 
says that in a case of negligence, such as this, the above section does 
not apply and the rules of the law merchant still govern by which the 
party who negligently puts out or indorses paper with blanks unfilled, 
invites the fraud and must stand the loss. To reach this conclusion, 
it is not necessary to say that the careless party authorized or assented 
to the alteration; he is liable irrespective of the section in question. 


The transaction is most frequent where a 


Irregular Indorser 
in New Jersey. person, neither maker nor payee, signs his 
name on the back of a promissory note, for 
accommodation of the maker, before delivery of the note to the payee, 
to make it an acceptable security to the holder. Before the enact- 
ment of the Negotiable Instruments Law, the character of liability 
assumed by such irregular credit signer was a subject of conflicting 
decision in the different states. The Negotiable Instruments Law 
provides one uniform rule of liability of such a signer, namely, mak- 
ing him liable as indorser. 

We publish in this number an instructive decision of the Court of 
Errors and Appeals of New Jersey upon such a transaction. Two 
persons signed their names on the back of a promissory note for the 
accommodation of the maker. At maturity, the maker failed to pay 
and the note was taken up by the first of the twoirregular indorsers. 
Under the Negotiable Instruments Law ‘‘as respects one another, 
indorsers are liable prima facie in the order in which they indorse ; 
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but evidence is admissible to show that as between or among them- 
selves they have agreed otherwise.”” Under this rule, in the absence 
of evidence of a contrary agreement, the first indorser would be liable 
as between the two indorsers and could not look to the other accom- 
modation indorser to stand any part of the payment. But the first 
indorser in this case sought to prove a verbal agreement by the second 
indorser, that the latter, in consideration of certain securities placed 
in his hands by the maker, would indemnify the first indorser from 
any loss upon the note should the maker fail to pay it. The decision 
involves the question whether this agreement, being verbal, was 
properly admissible in evidence. The court holds that it was; that 
it was not the legislative design to admit only written evidence for 
the purpose indicated but that the section of the Negotiable Instru- 
ments Law which we have quoted intended oral evidence as well. 
This agreement being proved, the second indorser in this case, the 
court held, was liable for the money paid on the note as between the 
two indorsers, contrary to the result which would have been reached 
under the law had no such agreement been shown, by virtue of which 
the first indorser would have been solely liable. 

The second indorser further contended in this case that the agree- 
ment of indemnity thus sought to be proved was a promise to answer 
for the debt, default or miscarriage of another person within the 
meaning of the statute of frauds ; and not being in writing as required 
by that statute, it was ineffectual to charge him with liability. But 
the court holds that the agreement was not of that character but 
an original obligation founded upon a consideration of substantial 
benefit to the promisor and, although verbally made, is binding 
upon him. 


Presentment he rule of the common law is that a check must be 
of Checks. presented for payment within a reasonable time 
which, in the case of checks payable at places dis- 
tant from Where the check is drawn and delivered, requires mail- 
ing, not later than the day following delivery, to a suitable agent 
at the place of payment, and presentment by such agent, not 
later than the day following receipt of the check by him. In a 
few of the states, as in California, statutes have been enacted adding 
ten days more to the common law period of presentment with reason- 
able diligence and if, at the expiration of such added period, the check 
is not presented, indorsers are discharged. 

In a case decided by the Court of Appeals of California, published 
in this number, this statute is construed as not dispensing with the 
exercise of reasonable diligence within the ten days ; hence when a 
check was mailed directly to the drawee and the latter failed without 
remitting, the drawee is declared not a suitable agent and the holder, 
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adopting such a negligent method of obtaining payment is held to 
have made the check his own and not entitled to look to the drawer 
for payment of the debt for which it was given. 


Notes Payabie Attorney M. B. Rosenberry, of Warsaw, recently 

at Bank. contributed an instructive paper dealing with the 

law governing demand and time notes payable at a 

bank, at a meeting of Group 6 of the Wisconsin Bankers’ Association. 
We reproduce the paper in this number. 

There is one uncertain question connected with this subject which 
the Negotiable Instruments Law does not cover; it is with regard to 
the authority of a bank to paya time note, presented bya third party, 
on any day subsequent to the day of maturity fixed by itsterms. The 
Negotiable Instruments Law simply provides that ‘‘ when the instru- 
ment is made payable at a bank, it is equivalent to an order to the 
bank to pay the same for the account of the principal debtor there- 
on.” This requires the bank to honor a demand note of its depositor, 
made payable at the bank, the same as it would his check, and to 
honor his time note, when presented on the day of maturity. But 
in the event the time note is not presented until after maturity, it is 
questionable whether it is a continuing order to the bank to pay, or 
whether the order and authority to the bank refer only to the day of 
maturity fixed by the terms of the note. An Australian court has 
taken the former view, but the view more largely prevailing in the 
commercial world, is the latter. 

To make the law certain, the Standing Law Committee of the 
American Bankers’ Association have proposed to amend the rule of 
the Negotiable Instruments Law which we have quoted by adding at 
the end thereof the following: 

‘* But where the instrument is made payable at a fixed 
or determinable future time, the order to the bank to pay 
is limited to the day of maturity only.” 





A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs 
of business which have grown up and now exist in the 
United States governing the issue, use and 
redemption of the bank check. 


Vill. PAYMENT OF CHECKS (Continvep). 


AMOUNT IN MARGINAL FIGURES ONLY. 


Rs 
2. CHECK FORM OF ANOTHER BANK. 
) 
0. 


DOUBLE DATES ON CHECKS. 
AMOUNT IN MARGINAL FIGURES ONLY. 


‘\HECKS upon banks are sometimes very loosely drawn by custom- 
ers and among other slip-shod methods and practices are those 
where the customer will omit to fill in the amount in the body of 

the check, leaving it blank, or will draw a line through it to save the 
trouble of writing in the amount, merely inserting the amount in 
figures in the margin of the check. 

The question arises when such a check is presented for payment, 
whether it is safe for the bank to pay it? First considering the ques- 
tion where the amount line has been left blank, there has been a con- 
flict of authority in this country whether an instrument, so drawn, is 
or is not complete as it stands; andin view of such conflict the only 
safe course for the banker to follow is totake the stand that the check 
is incomplete and to refuse payment. True the Negotiable Instruments 
Law provides that ‘‘where the instrument is wanting in any material 
particular the person in possession thereof has a prima facie authority 
to complete it by filling upthe blanks therein” and that ‘‘if any such in- 
strument after completion is negotiated to a holder in due course, it 
is valid and effectual for all purposes in his hands, and he may enforce 
it as if it had been filled up strictly in accordance with the authority 
given and within a reasonable time.’’ But the bank will not be safe 
in paying a check, presented to it with the amount in body blank, con- 
taining marginal figures of say $100, in case it was not intended by 
the drawer for that amount, for the law further provides: ‘‘In order 
however that any such instrument, when completed, may be enforced 
against any person who becamea party thereto prior to its completion, 
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it must be filled up strictly in accordance with the authority given 
and within a reasonable time.”” The presentation to a bank for pay- 
ment, therefore, of an incompleted check, the amount in the body re- 
maining blank, would put the bank on inquiry as to whether the 
drawer had authorized it for the amount stated in figures in the mar- 
gin, and it would not be safe in paying without first making such in- 
quiry. This would be true in all states where a check, with amount 
in the body blank, would be held incomplete, although it had the figures 
in the margin. The bank would only be measurably safe in paying 
according to the marginal figures in those states where the check in 
such condition would be regarded as complete, though the amount in 
the body was not written in; and even in such states, the question 
would not be free from doubt and the safest course in every case would 
be for the bank not to pay without first making inquiry of its customer 
and receiving from him express independent authority. Checks are 
too important instruments to be carelessly or equivocally drawn and 
the tendency of the law in the future will doubtless be towards throw- 
ing greater safeguards around such instruments and requiring greater 
care in issuing them ; and it is a good general policy for the bank 
to follow, whenever a check is irregular or out of the usual in any 
respect, to err on the side of caution and to require an order of pay- 
ment which is an authority beyond question. 

The following indicates a method of drawing where, instead of 
the amount line being left blank in the body of the check, the customer 
has drawn a line through it. 


ie NewYork (kestrel 23 1006 ¢ 505 
Hamivton Bank 


or NEW YORE CIty. 


Pay to the order of __ 








Although this check in a sense is more complete than where the 
amount line is left blank, still we do not think it would be safe for a 
bank to assume that it is a completed check for $50and that it will be 
legally compelled to pay it or stand the consequences of dishonoring 
its customer’s check. We think there is an even chance that the in- 
strument might be held a nullity, as was the case of a check in Michigan 
which was drawn and signed by the customer, complete in every 
respect except that a pen line had been drawn through the payee blank 
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after the words ‘‘ pay to the order of” (Gordon v. Lansing State Sav. 
Bank, 20 B. L. J. 392). The bank had foolishly paid this check but 
the customer repudiated it. The Circuit Court of Ingham County, 
Michigan, held that the check had no payee, hence was incomplete 
and should not have been paid by the bank. The decision went to the 
Supreme Court of the state where the four judges which reviewed it 
stood two to two in their views upon the question. There being no 
majority either way, the judgment in favor of the customer, rendered 
by the lower court, held good. Thecontrolling view was that the check 
was an incomplete instrument without a payee ; that there was no 
blank space left carrying presumption of authority to the holder to 
fill it, nor was the pen line the equivalent of an impersonal payee, 
indicating a complete instrument, as where an instrument is made 
payable to ‘‘cash.” 

It would therefore seem equally unsafe for a bank to pay a check 
with a pen line drawn through the amount blank, even though the 
amount is written in figures in the margin, or at all events, there is 
sufficient doubt upon the question to justify the drawee bank in refus- 
ing to take the risk of paying such an unusual form of instrument, 
without express instructions from the drawer. 


CHECK FORM OF ANOTHER BANK. 


There is danger in paying a check where the name of the drawee 
is inserted on the check form of another bank by erasure and 


substitution. 

In a case before the Court of Civil Appeals of Texas (Morris v. 
Beaumont National Bank, 22 B. L. J. 42) a partnership issued two 
checks on the First National Bank payable to the order of T and 
shortly after they stopped payment of the checks. At the suggestion 
of the banks'’s officials, to guard against payment of the checks through 
inadvertence, the account was withdrawn and placed with the Beau- 
mont National Bank, but that bank was not notified about the two 
checks on the First. T. ran a pencil through ‘‘ First” and wrote over 
it ‘*Bmt.,” presented the checks to the Beaumont National and re- 
ceived payment six days after their date, notwithstanding the fact 
that, at the date shown on the checks, the drawers had no account with 
that bank. The court held the Beaumont National liable to the 
drawers for the amount. Not only, it said, is a bank held to knowl- 
edge of the signature and handwriting of its customer but, in the ab- 
sence of fault on the latter’s part affecting the question of liability as 
between bank and customer, a forged check, whether the forgery is 
of the signature or is by material alteration in other respects, is hon- 
ored by the bank at its peril. The fact that the Beaumont bank paid 
two other genuine checks of the firm written upon the printed blanks 
of the First National Bank and changed by it in ink to the Beaumont 
National was held not to relieve it; nor did its plea that it was the 
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local custom for banks to pay checks where the printed name of the 
drawee or payor was erased and another inserted in writing, help the 
bank, as it was held no local custom could give vitality to a forged 
check ; nor, it was held, was the firm under duty to foresee T’s fraudu- 
lent act and notify the bank of checks which had not been drawn 
against it, nor guilty of negligence in not so doing; nor was there 
anything in the bank’s contention that it was an innocent holder of the 
checks, without notice of the forgery. As the checks were forgeries, 
the innocence of the bank was no defense. 

The above case illustrates the possibilities of danger to the payor 
bank from the use by a customer of blank check forms of another 
bank, by the substitution of the name of the drawee. It is not enough 
for the bank to know that the signature of its customer is genuine and 
that the amount to his credit is sufficient to meet a presented check. 
Whenever a check is presented, written on the blank check form of 
another bank, there is always the possibility that the drawer, after 
issuing such check on the original bank, had stopped its payment or 
withdrawn his account, and that the insertion of the substituted 
drawee has not been by him, or by his authority and direction, but is 
unauthorized and a forgery; and unless the substituted drawee to 
whom the check on another bank’s blank form is presented can know, 
beyond peradventure, that the charge has been authorized, it takes a 
risk in honoring such check. 

DOUBLE DATES ON CHECKS. 


Instruments drawn upon banks at the commercial centers upon 
ordinary check forms but with the insertion of a date for payment 
later, and in addition to, the date of the check, are used with con- 
siderable frequency. For example: 





NEw YorK, /uly 5, 1907. 
THE SOUTH FERRY NATIONAL BANK. 


Jones Brothers. 





Sometimes the form is varied by the insertion of two dates in the 
date blank thus: . 
“ July §, 1907,” 
‘‘New York, July 13, 1907.” 


Sometimes, again, the check is issued in regular form, dated July 
5, but inserted in the left-lower part, preceding the signature, are 
the words 


“ Pay above July 13.” 
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Instruments of this nature are chiefly used, we understand, in 
making payments for cattle shipped into New York or other com- 
mercial centers and are drawn upon banks which carry the accounts 
of wholesale meat dealers. Some trade reason exists for not desiring 
their payment on demand immediately after the date on which they 
are drawn, and not until the later date arrives. 

These instruments give rise to a question of doubt concerning the 
time of their payment whenever the later date is a Saturday. July 
13, 1907, for example, is a Saturday. In view of the Negotiable In- 
struments Law, which provides (Sec. 145 N. Y. act) that ‘‘instruments 
falling due or becoming payable on Saturday are to be presented for 
payment on the next succeeding business day, except that instruments 
payable on demand may, at the option of the holder, be presented for 
payment before 12 o’clock noon on Saturday when that entire day is 
not a holiday,” the question becomes important whether these double- 
dated instruments are to be treated as checks, payable on demand on 
Saturday July 13, or whether they are time drafts which are not pre- 
sentable and payable until the Monday following? Some bankers call 
these instruments post-dated checks and hold that where the later 
date of payment inserted is a Saturday the instrument is demandable 
and payable on that day ; others take the view that the Monday fol- 
lowing is the due date. 

In our view such instruments are not post-dated checks, but time 
drafts, and where drawn and dated July 5, but made payable July 13, 
1907 they are not demandable, payable or protestable until Monday 
July 15, 1907. Furthermore, differing from a check, which is pay- 
able on demand and which is demandable and protestable on any day 
within a reasonable time after issue such instruments, being time 
drafts with a precise future day of maturity require demand and pro- 
test on the very day of maturity—in the illustrated case July 15—to 
hold an indorser. Demand and protest on any other day would be 
unavailing. 

The Negotiable Instruments Law defines a check as follows: ‘‘A 
check is a bill of exchange, drawn on a bank, payable on demand.” 
The law provides as to time of payment, two distinctive classes of 
instruments (1) demand and (2) payable at a fixed or determinable 
future time. The instrument ‘‘must be payable on demand or at a 
fixed or determinable future time.” ‘‘An instrument is payable on 
demand (1) where it is expressed to be payable on demand, or at sight, 
or on presentation ; or (2) in which no time for payment is expressed.” 
‘‘An instrument is payable at a determinable future time within the 
meaning of this act which is expressed to be payable (1) at a fixed 
period after date or sight, or (2) on or before a fixed or determinable 
future time specified therein.” 

Tested by the above definitions, it is clear that an instrument dated 
July 5, 1907, but made payable July 13, 1907, isnot payable on demand, 
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but is one ‘‘ expressed to be payable ata fixed period after date ;’”’ hence 
is not a check, but 2 bill of exchange, and not being payable on de- 
mand, when its due date falls on a Saturday, it matures and is pre- 
sentable, payable and protestable the following Monday. 

Before the abolition of grace in so many states, the question 
whether a draft for money drawn on a bank on an ordinary check form 
payable at a day subsequent to its date was a ‘‘check”’ or a ‘‘ bill of 
exchange,” was a subject of conflict of authority throughout the coun- 
try, the question being important because, if a check, it was payable 
without grace; if a bill of exchange it was entitled to days of grace. 
The weight of authority, including the New York decisions, held the 
instrument not a check but a bill of exchange. 

The grace question is now largely out of the way, but the same judicial 
reasoning and rulings apply to the present question; the double-dated 
instrument we are considering is not a check, payable on demand, but 
a bill of exchange, and when its date of payment falls on a Saturday, 
the Negotiable Instruments Law makes it payable on Monday follow- 
ing; and it must be presented then and then only to hold indorsers in 
the event of dishonor; and likewise, when falling due on any other 
day than Saturday, it must be presented on the precise day of ma- 
turity, and not before or after that day, if indorsers are to be held. 


(Zo be continued in next number) 


THE LARGE INCREASE IN IMPORTS. 


The most striking characteristic of the foreign commerce -of the 
United states in the year just ended is the large increase in imports. 
The value of merchandise brought into the United States from foreign 
countries during the year ending June 30,1907, was 1,434 million dollars, 
an increase of more than 200 millions over the immediately preceding 
year and more than double the total for the fiscal year 1898 or 
1899. Exports, which amounted to 1,881 milllons, show an increase 
of 137 millions over the immediately preceding year and an increase 
of but 53 per cent over the figures of 1899. 

Of the imports, which have increased from 697 millions in 18! to 
1,434 millions in 1907, crude materials for use in manufacturing have 
increased from a little more than 200 million dollars value in 189% to 
nearly 500 millions in 1907, the figures for eleven months of 1907 be- 
ing 444 millions, while the figures for June, not yet available in detail, 
will, if they approximate those of May, bring the total for the year to 
fully 485 millions of dollars. During the same period imports ot 
manufactures for further use in manufacturing have increased from 
92 millions in 1899 to about 275 millions in 1907; manufactures ready 
for consumption, from 170 millions to approximately 365 millions; 
foodstuffs in a crude condition, from a little less than 100 millions to 
150 millions; and foodstuffs partly or wholly manufactured, from 125 
millions in 1899 to 160 millions in 1907. 





THE OPERATION OF SAVINGS DEPARTMENTS 


BY 


National Banks, State Banks and Tn Companies. 


HE business of a savings bank, properly so called, is essentially 
different from the business of a commercial bank, both with 
reference to the character of the depositors and the manner of 

receiving, paying and investing their deposits. 

In many of the states, systems of savings banks have been estab- 
lished, with legal regulation of the business including how the de- 
posits shall be invested and, as a means of safeguarding such systems 
and giving the exclusive privilege of receiving and investing savings 
deposits to banks thus authorized and regulated, statutes have been 
enacted in several of the states designed to prohibit all other banking 
institutions or persons from doing a savings bank business; and, in 
some, where such business by others is permitted, making it amen- 
able to the laws governing savings banks. 

Contemporaneously with the existence of savings banks proper in 
a number of the states, many of the banks which do a commercial 
banking business, whether organized under national or state law and 
including trust companies, have established and now operate savings 
departments as a branch of their general business, in so doing enter- 
ing into competition with the regularly organized savings banks. In 
this connection two important questions arise: 

1. Whether state statutes designed to prohibit banks, other than 
savings banks, from doing a savings bank business, or which make 
such other banks amenable to savings bank laws, are effectual to pro- 
hibit or to regulate the operation of savings departments by commer- 
cial banks (other than national) or trust companies doing business in 
the state? As these state statutes vary considerably in phraseology, 
the question is one for separate determination in each state, according 
as such statutes may be construed. 

2. Whether, assuming a state statute is sufficiently explicit in terms 
to prohibit the conduct of a savings department, or the use of the 
word ‘‘savings,”’ by any other bank than one authorized under the sav- 
ings bank laws, such statute would be applicable to prohibit a national 
bank in the state from operating a savings department as a branch of 


its business and whether the state could penalize it for violation of the 
state law. 


An important opinion upon this subject hasrecently been rendered 
by the attorney general of the state of New Jersey in which he reaches 
the conclusion that the statute of New Jersey which prohibits and 
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makes it unlawful for all others except incorporated saving banks or 
corporations authorized to receive deposits on interest ‘‘to advertise 
or put forth a sign as a savings bank, either directly or indirectly, or in 
any way to receive deposits asa savings bank” not only makes it illegal 
for a trust company or banking institution, not a savings bank, toad- 
vertise a savings department, using the word ‘‘savings” in connection 
with its business in any method or manner, but that the prohibition 
equally applies to national banks in the state which operate savings 
departments. This is avery important opinion and we have published 
its full text in another part of the JournaL. In that portion relating 
to national banks the attorney general quotes the Supreme Court of 
the United States to the effect that national banks are subject to state 
legislation except where such legislation is in conflict with some act 
of Congress or where it tends to impair or destroy the utility of such 
banks as agents or instrumentalities of the United States or interferes 
with the purposes of their creation and he thus expresses his conclusion : 

‘“‘Accepting the foregoing extracts as an expression 

of the highest authority upon the true relation between 

national banks to the states wherein they are located, if 

we now turn to the National Bank Act we will find noth- 

ing therein which seems to expressly donate to insti- 

tutions created by virtue of its terms, the right to use the 

word ‘savings.’ They are, of course, empowered to re- 

ceive deposits, and that authority has been held to act as 

special depository. I have found no decision justifying 

their acting as a savings bank proper, nor, indeed, any au- 

thority against such right and whatever be the proper 

rule, I think we can conclude that in the absence of an 

express right to use the word ‘savings’ in connection with 

their business conveyed by the act of Congress, there is 

nothing in the Federal legislation which in any way pre- 

vents the State, in pursuance of its judicious policy, from 

limiting the right to use that phrase to such institutions as 

shallcomply with the strict rules governing savings banks.”’ 

If this conclusion is sound, then national banks which operate 
savings departments in any state where the laws are sufficiently ex- 
plicit in terms to prohibit the conduct of such business by all persons 
or corporations other than regularly authorized savings banks, be- 
come subject to the operation of such laws and to the penalties pre- 
scribed for doing the prohibited business. 

This question of the potency of a state statute to prohibit the opera- 
tion of a savings department, not only by state institutions other than 
savings banks, but by national banks operating such departments asa 
branch of their business (or to render them subject to savings bank 
laws where such operation is not prohibited but made subject to the 
laws governing savings banks) becomes a pertinent one in many states. 

In New York State it is interesting to note that the former statute, 
similar in phraseology to that of New Jersey, has been construed by 
the New York Court of Appeals, as not prohibitory of the operation 
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of savings departments by commercial banks and trust companies, not 
to speak of national banks.* The New York statute provided: 


‘*No bank, banking association, individual banker, 
firm, association, corporation, person or persons shall ad- 
vertise or put forth a sign as a savings bank, or in any 
way solicit or receive deposits as a savings bank,” etc. 

The Binghamton Trust Company conducted what it called an ‘in- 
terest department.” It issued pass-books containing rules governing 
deposits in the interest department similar to pass-books and rules 
governing deposits issued by savings banks. It also issued circulars 
inviting deposits and setting forth the advantages of trust companies 
as ‘‘institutions that the people may trust with their savings” and 
generally it operated its ‘‘interest department”’ upon the same gen- 
eral plan as a savings bank would be conducted. The.Court of 
Appeals held that it was not unlawful for the trust Company to trans- 
act its business upon the general plan or in the manner usually 
adopted by savings banks and that the banking law simply required 
that in soliciting and receiving deposits, it should not hold itself out 
as a savings bank so as to deceive the public, and decided that the 
Binghamton Trust Company had not violated the law. 

The above statute was amended by Chapter 564, Laws of New 
York, 1905 ‘‘ An Act to amend the banking law prohibiting the use 
of the word ‘savings’ except by savings banks and building and loan 
associations.”” The law now provides (the words we italicize were 
added): 

‘*No bank, banking association, individual banker, 
firm, association, corporation, person or persons shall 
make use of the word ‘ Savings’ in their banking business or 
advertise or put forth any advertising literature, or sign 
as a savings bank, or in any way solicit or receive deposits 
as a savings bank, other than a savings bank or a building 
or loan association organised under the laws of the state of 
New York. (The act continues with an exception in the 
case of school savings banks and provides a penalty of 
$100 each day for every offense).”’ 


This, we see, enlarges the former prohibition by adding that 
prohibited institutions shall not put forth any advertising literature 
as a savings bank and shall not ‘‘ make use of the word ‘savings’ in 
their banking business.” This new statute would seem to be explicit 
enough to prevent any state bank or trust company from operating a 
savings department as a branch of its business, unless it can conduct 
such a department without the use of the word ‘‘savings” either in 
its title or advertising literature and, according to the opinion of the 
Attorney General of New Jersey, it would apply equally to national 
banks in the state of New York. It of course remains for a judicial 
decision to determine its precise effect. 


*See Attorney-General v. Binghamton Trust Co., 139 N. Y. 185. 
y g 
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In several other states which have prohibitory statutes of the 
character stated, the question of the effect of such statutes upon state 
and national institutions operating savings departments in the state 
as a branch of their business remains to be determined by judicial 
construction. In Massachusetts, Chapter 377 of the Laws of 1906, 
provides: 

‘*No corporation, either domestic or foreign and no 
person, association or partnership, except savings banks 
incorporated under the laws of this Commonwealth or 
trust companies so incorporated prior to the first day of 
January 1905 or such foreign banking corporations as 
may be doing business in this Commonwealth and are 
subject to examination or supervision of the bank com- 
missioner at the time when this act takes effect, shall 
hereafter make use of any sign at the place where its 
business is transacted having thereon any name, or other 
word or words indicating that such place or office is the 
place or office of a savings bank. Nor shall such corpora- 
tion, person, association or partnership make use of, or 
circulate any written or printed or partly written and 
partly printed paper whatever, having thereon any name 
or other word or words indicating that such business is 
the business of a savings bank; nor shall any such person, 
corporation, association or partnership, receive deposits 
and transact business in the way or manner of a savings 
bank or in such a way or manner as to lead the public to 
believe or, in the opinion of the bank commissioner, as 
might lead the public to believe that its business is that 
of a savings bank.” 

While not specifically prohibiting the use of the word ‘‘savings”’ by 
unauthorized institutions, the statute prohibits the use of signs in- 
dicating that the business is that of a ‘‘savings bank” and the use of 
literature containing any name or word indicating that the business is 
that of a savings bank and further prohibits the receiving of deposits 
and transacting business in the way or manner that savings banks 
do, or in any way or manner which would lead to the belief that the 
business is that of a savings bank. The New York Court of Appeals, 
we have seen, under the former New York statute held it was not un- 
lawful for a trust company to transact business in the way and man- 
ner that savings banks do, provided it did not hold itself out as a 
savings bank. This Massachusetts statute, doubtless framed in the 
light of the New York decision, expressly prohibits transacting business 
in the way or manner that savings banks do. This, it will be seen, is 
a very thorough and sweeping prohibitory provision. Does it apply 
to any national bank in Massachusetts operating a savings depart- 
ment? According to the Attorney General of New Jersey, it does. 

In Maine the Revised Statutes of 1903 (Chapter 48, Sec. 52) provide : 

‘*Whoever, not authorized by law, advertises his business 
as that of a savings bank, or receives deposits under pre- 
tense of conducting a savings bank forfeits $100 for each 
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offense ; but nothing in this Chapter prohibits any person 
from advertising his business as a banker and offering to 
take and taking deposits to be loaned upon such terms 
and conditions as the depositor may prescribe.” 


By a later enactment, Chapter 171, Laws of Maine 1905, it is pro- 
vided : 

‘*No person, partnership, association or corporation, 
hereafter organized, excepting those duly authorized 
under the laws of this state or of the United States to con- 
duct a bank or trust company business, shall use as part 
of their name or title or as designating their business, the 
word or words ‘dank,’ ‘savings,’ ‘savings bank,’ ‘ sav- 
ngs department,’ ‘trust,’ ‘trust company,’ ‘ banking” 
or ‘trust and banking company,’ or the plural of any 
such word or words in, or in connection with, any other 
business than that of a bank or trust company duly 
authorized as aforesaid. Any person, partnership, asso- 
ciation or corporation violating the provisions of this sec- 
tion may be enjoined therefrom by any court having 
general equity jurisdiction, on application of the bank 
examiner or of any person, corporation or association in- 
jured or affected by such use, and any person or persons 
violating the provisions of this section either individ- 
ually, as members of a co-partnership or as interested in 
any such corporation, may be punished on indictment by 
a fine not exceeding one thousand dollars or by impris- 
onment for not less than sixty days nor more than one 
year or by both fine and imprisonment.” 

The statute of 1905 did not, in terms, repeal the statute of 1903 
above quoted. The effect of these provisions upon the cperation of 
savings departments in Maine by national banks and state institutions 
other than savings banks, remains for judicial determination. 

In Connecticut the legislature of 1905 (Chapter 209, Laws of 1905) 
enacted : 

‘* No person or persons, association or body corporate, 
except banks, trust companies or building and loan 
associations incorporated by the United States or by the 
general assembly of this state, shall advertise or put forth a 
sign having thereon any of the following words : ‘‘bank,” 
‘*trust company,” or ‘‘savings,” or any artificial or cor- 
porate name or other words indicating that such person, 
persons, association or body corporate is a bank, trust 
company, savings bank or building and loan association, 
or shall in any way solicit or receive deposits as a savings 
bank. Every person, association, or body corporate 
violating the provisions of this act shall be fined not 
more than $1000. This act shall not affect firms or in- 
dividuals doing business as private bankers or brokers 
under their own name or names.” 

This, enacted the same year as the Maine statute, likewise awaits 
judicial construction. 


In Delaware, by Chapter 467, Laws 1903, it is provided: 
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‘*That after the approval of this act any person, firm 
or association of individuals or any agent or official of 
any corporation who shall in any manner represent or 
hold out, him, her, themselves or itself whether by public 
advertisement, placard, handbill or otherwise as en- 
gaged in the receipt of deposits or money as a saving 
fund, bank or trust company or any business substantially 
similar thereto within the boundaries of the state of Dela- 
ware not being authorized under the laws of this state to 
engage in such business or any business substantially simi- 
lar thereto, shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be fined in a sum not ex- 
ceeding $200 or imprisonment for a term not exceeding 
one year or both at the discretion of the court.” 

What effect this statute will have upon the operation of savings de- 
partments by state and national banks, if any such are operated in 
Delaware, remains to be seen. 

In Michigan and New Hampshire the legislatures contemplate the 
operation of savings departments by commercial banks but make the 
operation of such departments subject to the laws governing the sav- 
ings bank business. The statute of New Hampshire provides (Chap- 
ter 165, Public Laws 1901): 


‘**Section 18. Trust companies, loan and trust com- 
panies, loan and banking companies and other similar 
corporations receiving savings deposits or transacting 
the business of a savings bank, shall conduct the busi- 
mess as a separate department and that department 
‘shall be amenable to the laws governing savings banks.” 

And the General Banking Law of Michigan (Sec. 29 Comp. 
1897, Sec. 6118) provides: 

‘‘Any bank combining the business of acommercial bank 
and a savings bank shall keep separate books of account 
for each kind of business: Provided, that all receipts, in- 
vestments and transactions relating to each of said classes 
of business shall be governed by the provisions and res- 
trictions herein specifically provided for the respective 
kinds of banks: and provided further, that all the invest- 
ments relating to the savings department shall be kept 
entirely separate and apart from the other business of the 
bank, and that the fifteen per cent. reserve required by 
the provisions of this act to be kept on the savings de- 
posits shall be kept separate and distinct from the reserve 
required on the commercial deposits, and that such por- 
tion of said savings deposits as are on hand unloaned or 
deposited with other banks or reserve agents and the in- 
vestments made with the funds deposited by savings 
depositors shall be held solely for the payment of the de- 
positors of said funds.” 


Without looking into the laws of these states as to how savings 
fleposits shall be invested, let us assume there is a provision which re- 
quires a certain proportion to be invested in loans upon real estate. 
National banks are prohibited by national law from making real es- 
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tate loans and, of course, they could not invest the deposits in their 
savings departments in any such way. Then, being powerless to 
comply with the state law regulating their investments, the question 
would arise in these states whether they would have the right to con- 
duct a savings department at all? According to the opinion of the 
Attorney General of New Jersey, the regulation of the savings bank 
business when conducted by a national bank as a branch of its busi- 
ness, is within the power of the state, so long as Congress has not ex- 
pressly legislated thereupon, and if this conclusion proves correct it 
would seem that in all such states, national banks cannot operate sav- 
ings departments at all. But, of course, if the state law as to invest- 
ments of savings deposits did not require real estate loans or any kind 
of investment not lawful for a national bank to make, and made no 
requirement contrary to any requirement of the National Bank Act, 
it might be within the power of national banks to operate savings 
departments in any such state. 

This article is not intended to provide a complete collection of 
state statutes upon this subject nor an exhaustive discussion of the ques- 
tions which are presented by the operation of savings departments by 
commercial banks, national and state, and by trust companies, in those 
states which have laws either prohibiting or regulating the business 
when conducted by other than duly authorized savings banks. It is 
merely suggestive of the legal propositions which are ahead and which 
the opinion of the learned Attorney-General of New Jersey leads up to. 

It isto be noted that there are several states which have savings bank 
systems but are without legislation expressly prohibiting or regulat- 
ing the conduct of savings bank business by others. For example, 
Pennsylvania authorizes and restricts the business of savings bank 
corporations without capital stock but has no law prohibiting others 
from advertising or putting forth a sign asasavings bank. Vermont 
and Rhode Island have savings bank systems but no such prohibitory 
legislation. Before 1903, Missouri had a law prohibiting other banks 
from advertising or putting forth a sign as a savings bank or in any 
way soliciting or receiving deposits as a savings bank (Sec. 1471, Rev. 
Stat. 1899). But by act of March 24, 1893, this law was repealed and 
banks were thereby permitted to use the term ‘‘savings bank.” 





UNIFORM BILL OF LADING CONDITIONS, 
AS AGREED UPON BY CONFERENCE, 
MAY 24-25, 1907. 


Railroad Company and Connecting Lines. 

Received subject to classification and tariffs in effect on the date of 
issue of this original bill of lading at , 1907, from 

, the property described below, in apparent good 
order, except as noted (contents and condition of contents of pack- 
ages unknown), marked, consigned and destined as indicated below, 
which said Company agrees to carry to its usual place of delivery at 
said destination, if on its road, otherwise to deliver to another carrier 
on the route to said destination. It is mutually agreed, as to each 
carrier of all or any of said property over all or any portion of the 
said route to destination, and as to each party at any time interested 
in all or any of said property that every service to be performed here- 
under shall be subject to all the conditions, whether printed or written, 
herein contained (see conditions on back hereof) and which are agreed 
to by the shipper and accepted for himself and his assigns as just and 
reasonable. In issuing this bill of lading this Company, with respect 
to the portion of the route beyond its own line, acts only as agent and 
agrees to transport only over its own line. 

Nothing herein contained, however, shall be construed as exe mpt- 
ing the initial carrier from the liability, if any, imposed upon it by 
law for loss, damage or injury not occurring on its own line or its 
portion of the through route or occurring after said property has been 
delivered to the next carrier. 

Insert “order” clause. 
Insert description of articles, ete. 


If the word ‘‘order’”’ is written in connection with the 
name of the party to whose order the property is con- 
signed the surrender of the original Bill of Lading prop- 
erly endorsed shall be required before delivery of the 
property. Inspection will not be permitted on order 
Bills of Lading unless permission is endorsed on the 
original Bill of Lading, or given in writing by the shipper. 
If the word ‘‘order” does not so appear the Bill of 
Lading is ‘‘not negotiable,” and said property may be 
delivered without requiring such surrender. 
(Print on face of Bill of Lading ) 
NOTE :—This is the new uniform Bill of Lading which has been agreed upon by 
the Joint Conference of Committees of the Carriers in the Official Classification Terri- 
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CONDITIONS. 


Section 1. The carrieror party in possession of any of the property 
herein described shall be liable for any loss thereof or damage thereto 
except as hereinafter provided. 

No carrier or party in possession of any of the property herein des- 
cribed shall be liable for any loss thereofor damage thereto or delay 
caused by the act of God, the public enemy, quarantine, the authority 
of law or theact or default of the shipper or owner or for differences 
in the weights of grain, seed or other commodities caused by natural 
shrinkage or discrepancies in elevator weights. For loss, damage or 
delay caused by fire occurring after forty eight hours (exclusive of 
legal holidays) after notice of the arrival of the property at destina- 
tion or at port of export (if intended for export) has been duly sent or 
given the carrier’s liability shall be that of warehouseman only. Ex- 
cept in the case of negligence of the carrier or party in possession (and 
the burden to prove freedom from negligence shall be on the carrier 
or party in possession) the carrier or party in possession shall not be 
liable for loss, damage or delay occurring while the property is stopped 
and held in transit upon request of the shipper, owner or party en- 
titled to make such request; or resulting from a defect in the prop- 
erty or from riots or strikes. When in accordance with general cus- 
tom on account of the nature of the property or when at the request 
of the shipper the property is transported in open cars, the carrier or 
party in possession (except in case of loss or damage by fire, in which 


tory (north of Ohio and east of Mississippi rivers) and of the Illinois Manufacturers’ 
Association and other shipping associations in that territory. Accompanying its pub- 
lication, we publish the order of the Interstate Commerce Commission declaring and 
approving this Bill of Lading as ‘‘a fair and reasonable regulation or practice ” with 
respect to all transportation companies subject to the jurisdiction of the Commission, 
and to become effective and operative on and after January 1, 1908, unless good and 
sufficient reasons to the contrary are shown to the Commission on or before October 
15 next. 

This new Bill of Lading does not cover the points the bankers want inserted to 
improve it as a security from the bankers’ standpoint. True, it provides that in the 
event of alteration, the bill * shall be enforceable according to its original tenor,” but it 
is doubtful whether this would cover a fraudulent alteration, as distinguished from an 
innocent but unauthorized one, and it should be amended in this respect. The new 
“order” clause, now printed on the face of the bill is no better, and in some respects 
worse, than the old one, from the bankers’ point of view and should be amended, and 
there are other provisions which also require amendment. 

The Interstate Commerce Commission will be petitioned to amend the bill in cer- 
tain respects as desired by the bankers; and they will also be asked to prescribe a 
distinctive bill for interstate order shipments. 

Even at best, many points necessary to security cannot be covered by contract 
provision in a bill of lading (assuming, which is more than doubtful, that the Inter- 
state Commerce Commission has power to prescribe and put into effect contract pro- 
visions which will be binding on non-assenting carriers) and covering all such matters, 
Congress, at its next session, will be asked to enact appropriate legislation. 
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case the liability shall be the same as though the property had been 
carried in closed cars) shall be liable only for negligence, and the 
burden to prove freedom from such negligence shall be on the carrier 
or party in possession. 

Section 2. No carrier shall be liable for loss, damage or injury not 
occurring on its own road or its portion of the through route, nor 
after said property has been delivered to the next carrier except as 
such liability may be imposed by law, and any carrier shall be entitled 
to recover from the common carrier, railroad or transportation com- 
pany on whose line the loss, damage or injury shall have been sus- 
tained the amount of such loss, damage or injury as it may be re- 
quired to pay to the owner of such property or to the holder of this 
Bill of Lading, provided that it has given notice to such carrier, rail- 
road or transportation company at least fifteen days before the pay- 
ment of such claim, but no obligation respecting such recovery is 
hereby assumed by or imposed upon the shipper, owner or consignee. 

Section 3. No carrier is bound to transport said property by any 
particular train or vessel, or in time for any particular market or 
otherwise than with reasonable dispatch, unless by specific agreement 
endorsed hereon. Every carrier shall have the right in case of physi- 
cal necessity to forward said property by any railroad or route between 
the point of shipment and the point of destination; but if such diver- 
sion shall be from a rail to a water route the liability of the carrier shall 
be the same as though the entire carriage were by rail. 

The amount of any loss or damage for which any carrier is liable 
shall be computed on the basis of the value of the property, (being 
the bona fide invoice price, if any, to the consignee including the 
freight, if prepaid) at the place and time of shipment under this bill 
of lading unless a lower value has been agreed upon or is determined 
by the classification or tariff upon which the rate is based, in either 
of which events such lower value shall be the maximum amount to 
govern such computation whether or not such loss or damage occurs 
from negligence. 

Claims for loss, damage or delay must be made in writing to the 
carrier at the point of delivery or at the point of origin within sixty 
days after delivery of the property, or in case of failure to make de- 
livery then within sixty days after a reasonable time for delivery has 
elapsed. Unless claims are so made the carrier shall not be liable. 

Any carrier or party liable on account of loss of, or damage to, 
any of said property, shall have the full benefit of any insurance that 
may have been effected upon or on account of said property. 

Section 4. All property shall be subject to necessary cooperage 
and baling at owner’s cost. Each carrier over whose route Cotton is 
to be transported hereunder shall have the privilege, at its own cost, 
of compressing the same for greater convenience in handling or for- 
warding, and shall not be held responsible for deviation or unavoidable 
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delays in procuring such compression. Grain in bulk consigned to a 
point where there is a railroad, public or licensed elevator, may (un- 
less otherwise expressly noted herein, and then if it is not promptly 
unloaded) be there delivered and placed with other grain of same kind 
and grade without respect to ownership, and if so delivered shall be 
subject to a lien for elevator charges in addition to all other charges 
hereunder. 

Section 5. Property not removed by the party entitled to receive 
it within forty-eight hours (exclusive of legal holidays) after notice of 
its arrival has been duly sent or given, may be kept in car, depot, or 
place of delivery of the carrier, or warehouse, subject to a reasonable 
charge for storage and to carrier’s responsibility as warehouseman 
only, or may be, at the option of the carrier, removed to and stored 
in a public or licensed warehouse at the cost of the owner and there 
held at the owner’s risk and without liability on the part of the car- 
rier and subject to a lien for all freight and other lawful charges in- 
cluding a reasonable charge for storage. 

The carrier may make a reasonable charge for the detention of any 
vessel or car for the use of tracks after the car has been held forty- 
eight hours (exclusive of legal holidays) for loading or unloading, and 
may add such charge to all other charges hereunder and hold such 
property subject to a lien therefor. Nothing in this section shall be 
construed as setting aside any local law or rule affecting car service or 
storage. 

Property destined to or taken from a station at which there is no 
regularly appointed agent shall be entirely at risk of owner when un- 
loaded from cars, or until loaded into cars, and when received from 
or delivered on private or other sidings, shall be at owner’s risk until 
the cars are attached to, and after they are detached from, trains. 

Section 6. No carrier will carry, or be liable in any way, for any 
documents, specie or for any articles of extraordinary value not spe- 
cifically rated in the published classifications or tariff, unless a special 
agreement to do so and a stipulated value of the articles, are endorsed 
hereon. 

SecTion 7. Every party, whether principal or agent, shipping ex- 
plosive or dangerous goods, without previous full written disclosure 
to the carrier of their nature, shall be liable for all loss or damage 
caused thereby, and such goods may be warehoused at owner’s risk 
and expense, or destroyed without compensation. 

Section 8. The shipper, owner or consignee shail pay the freight 
and all other lawful charges accruing on said property before delivery. 
If.upon inspection, it is ascertained that the articles shipped are not 
those described in this Bill of Lading the freight charges must be 
paid upon the articles actually shipped. 

Section 9. Except in case of diversion from rail to water route 
which is provided for in Section 3 hereof, if all or any part of said 
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property is carried by water over any part of said route, such water 
carriage shall be performed subject to the liabilities, limitations and 
exemptions provided by statute and to the conditions contained in 
this Bill of Lading not inconsistent with such statutes or this section 
and subject also to the condition that no carrier or party in possession 
shall be liable for any loss or damage resulting from perils of the lakes, 
sea or other waters ; or from explosion, bursting of boilers, breakage 
of shaft or any latent defect in hull, machinery or appurtenances ; or 
from collision, stranding or other incidents of navigation or from 
prolongation of the voyage. And any vessel carrying any or all of 
the property herein described shall have the liberty to call at inter- 
mediate ports ; to tow and be towed and assist vessels in distress and 
to deviate for the purpose of saving life or property. 

The term ‘‘ water carriage”’ in this section shall not be construed 
as including lighterage acress rivers or in lake or other harbors and 
the liability for such lighterage shall be governed by the other sec- 
tions of this instrument. 

When property is carried under a rate which includes marine in- 
surance the liability of the water carrier shall cover all risks insured 
against and shall at least equal the liability hereunder for rail carriage 
in closed cars. 

Section 10. Any alteration, addition or erasure in this Bill of 
Lading which shall be made without an endorsement thereof hereon, 


signed by the agent of the carrier issuing this Bill of Lading, shall 
be without effect, and this Bill of Lading shall be enforceable accord- 
ing to its original tenor. 


BEFORE THE INTERSTATE COMMERCE COMMISSION. 


In the matter of: 


BILL OF LADING IN OFFICIAL CLASSIFICATION TERRITORY. 
No. 


Pursuant to numerous petitions filed by the Illinois Manufact- 
urers’ Association and other trade organizations in official classifica- 
tioa territory complaining of the proposed action of the railroad com- 
panies in such territory in adopting certain recommendations of the 
Uniform Bill-of-Lading Committee made at that time, the Commis- 
sion, at a special hearing held at the United States Court rooms in the 
city of Philadelphia, State of Pennsylvania, on the 21st day of Novem- 
ber, 1904, entered an order, providing ‘‘That a proceeding of investi- 
gation and inquiry into and concerning the matters set forth in said 
petitions and the subject to which they relate be and is hereby insti- 
tuted, and that such proceeding be and is hereby assigned for hearing 
at the United States Court rooms, Monadnock Building, in the city of 
Chicago, Illinois, on the 5th day of December, 1904, at 10 A. M.” and 
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it was further ordered ‘‘that the several petitioners above referred to, 
and the various common carriers by railroad in official classification 
territory, together with members of the Uniform Bill-of- Lading Com- 
mittee, so-called, be and they are hereby notified and required to ap- 
pear before the Commission at the time and place above stated, and 
at such other times and places as may be hereafter designated, then 
and there prepared to make full and complete disclosures respecting 
the matters and things involved in this inquiry or pertinent thereto.” 

And it was further ordered, ‘‘That any and all other persons, com- 
mercial bodies or common carriers which may be interested in or af- 
fected by this inquiry, be and they are hereby invited and requested 
to appear before the Commission at the time and place above stated, 
or at such other times and places as may be hereafter designated, to 
present such evidence or make such argument as they may desire to 
have considered, to the end that the Commission may be fully informed 
of all the facts and circumstances which should be taken into account 
in determining the matters in question.” 

Pursuant to the aforesaid order, a hearing was held before the 
Commission on December sth and 6th, 1904, in Chicago, Illinois, at 
which hearing representatives of the petitioners and certain of the 
defendants appeared and presented certain evidence, and were heard 
in detail with respect to the subject matters of the complaint. 

Upon the termination of the said hearing, it appearing to the Com- 
mission that the subject matter of the complaint was one which could 
appropriately be considered by the various conflicting interests, the 
Commission suggested that before final action by the Commission, the 
carriers and shippers should appoint a Joint Committee for the pur- 
pose of considering the form of the Bill-of-Lading and that such com- 
mittee should report the result of its deliberations to the Commission. 

In accordance with the suggestion of the Commission, an agree- 
ment was made between the shippers and railroad companies provid- 
ing for the appointment of a Joint Committee of conference, to con- 
sider and arrive, if possible, at a just conclusion and settlement of the 
question; and it was agreed, with the consent of the Commission, that 
pending the report of said Committee, all proceedings in the pending 
inquiry should be postponed. 

The Joint Committee, duly appointed by the shippers and railroad 
companies, held numerous conferences, beginning on March 9, 1905, 
and as a result of such conferences, the last of which was held on May 
25, 1907, said Joint Committee have prepared a form of Billof Lading, 
a copy of which is hereto attached, and have submitted the same for 
the consideration of the Commission. 

The petitioners having prayed that their said petition be, and the 
same having been, so amended as to pray that this Commission should 
determine and prescribe as a regulation or practice a uniform Bull of 
Lading to govern railroad transportation subject to the jurisdiction of 
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the Commission; and it appearing to the Commission that the peti- 
tioners and substantially all of the railroad companies who are in the 
official classification territory have agreed upon and consented to the 
Bill of Lading so submitted to the Commission: 

Now, therefore, it is hereby ordered and adjudged as follows: 

(1). That in the opinion of the Commission said Bill of Lading is 
a fair and reasonable regulation or practice with respect to all such 
transportation by railroad companies, subject to the jurisdiction of the 
Commission; 

(2). That said Bill of Lading (copy of which is hereto attached) is 
hereby approved and prescribed as a just, fair and reasonable regula- 
tion and practice in respect to and to govern said transportation by 
railroad companies, and to become effective and operative on and after 
January 1, 1908, unless good and sufficient reasons to the contrary are 
shown to the Commission on or before October 15, 1907, to which 
date, at the rooms of the Commission, in the city of Washington, the 
further hearing of the premises is hereby ordered adjourned ; 

(3.) That a copy of the complaint, of this order and of said Bill of 
Lading be duly forwarded by the Commission, on or before July 15, 
1907, to every railroad company, and every such railroad company is 
hereby called upon on or before September 16, 1907 to satisfy said 
complaint and to show cause why this order shall not become operative 
and effective. 


NATIONAL BANK NOTES AS RESERVE. 


National bank notes should not be counted as reserve, either by 
national banks, state banks or trust companies. National bank notes 
are not money, but promises to pay money, in no essential differing 
from liabilities on certificates of deposit; on cashiers’ checks, or on 
open accounts payable on demand. I hope that the New York State 
Bankers’ Association will never disgrace itself by endorsing a propo- 
sition to make mere promises to pay legal reserves. All honor to the 
New York Clearing House Association for the stand it maintains on 
this point. The debt of a bank to it cannot be settled by swapping 
one bank debt for another, a promissory note for a debit balance, 
after the fashion of the merchant in the time-honored story, who gave 
his promissory note for an account which he had long owed, saying, 
‘* Thank God, that debt is paid.” A debit balance at the New York 
Clearing House must be settled for in lawful money. Bankers of this 
state need just as high a standard as bankers of New York City. Our 
reserves should be kept in money throughout the world. 

—President Elliot C. McDougal at New York State Bankers’ Convention. 








MODERN METHODS 


OF 


PRACTICAL BANKING 


ON THE TELLERS OF A COMMERCIAL BANK. 


Receiving Teller’s Department. 
PART VI. 
DEPOSIT SLIPS. 


BY M. F. BAUER, 
Paying Teller of The American Exchange National Bank, New York. 


O perform the functions for which a commercial bank is organized 
it is necessary to assign specific duties to certain men of its staff 
in order that these functions may be properly performed. The 
various duties which each man will and can perform will depend 

entirely upon the volume and nature of the business of the bank. 
Some banks must assign the several duties of paying, receiving, and 
note teller all to one man, while in other institutions it requires one or 
several men in the capacity of teller for each individual department. 

However, this is a matter which each bank must decide for itself, 
taking into consideration the system which it has outlined, as well as 
the qualification and ability of the men who are to perform these 
duties. A well-studied system should be planned which will meet all 
the requirements of both the depositor and the bank, giving to each 
satisfactory service coupled with economy of time and expense. 

The selection of the men to perform these duties is, at times, a 
difficult problem, especially, when a bank has just been organized. In 
an old established institution the officers are usually well posted con- 
cerning the men under their charge, and when there is a vacancy in 
one of the higher positions, or a new position is created, because, per- 
haps, of the increased business, the man chosen to fill this position is 
found, with rare exceptions, to be fully competent to assume the new 
responsibilities. With a new institution, however, the party select- 
ing his various employees has not that advantage, and often not the 
means to induce those to accept whom he knows could fill the position, 
and he, therefore, is placed at a disadvantage. Men, no doubt, are 
recommended by friends of the organizers, but little may be known 
to their friends as to the ability and qualifications of these men further 
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than that they are known to them and may have, perhaps, simply re- 
ferred to them in their application. 

In a large institution it is a simple matter to pick out the junior 
men who in after years will be proficient in their profession, and who 
will reach the goal which we are all striving to reach. 

And I say ‘‘pick out”’ for they show it by their activity and intelli- 
gent look; not the eye-servant do I mean, who only works when he 
knows one of the officers of the bank is near him and can see him, but 
the man who realizes his position and his duty, and who gives satis- 
faction to his officers, which to himself is a greater gratification itself 
than he could in any other way attain. 

However, the object of these papers is to describe the modern 
methods of practical banking and I will, therefore, try to confine my- 
self within these limits. 

I have in my former papers discussed the object of the pass-book, 
and the rules and regulations of the various banks inscribed within 
the covers of these books, relating particularly to the responsibility 
of sending collections, the responsibility resting upon the depositor in 
the examination of his pass-book after balancing, and special receipts 
being given for deposits made without the pass-book. 

The next thing in order in the receiving teller’s department, then, 
is the deposit slip. This slip, which is supplied by the bank to its de- 
positor, should be of such form as will facilitate the internal workings 
of the bank and yet be so simple that it can be readily understood and 
conformed to by the depositor. Every bank has its own peculiar ideas 
and system in which it disposes of the various items of which the 
deposit is composed, and a wide-awake teller will at once conceive 
of various devices whereby, without omitting that quality which 
should be ever present, ‘‘safety,” his work will be materially light- 
ened. A deposit slip, for instance, he will have printed in a form 
which will economize time and labor for himself, without entailing 
upon the depositor any unnecessary work. 

Of course, every bank makes a distinction on the deposit slip 
between currency andchecks. The currency is usually at the head of 
the column, oftentimes divided into specie and bills, after which is the 
place for listing the checks. This is the usual form of deposit slips. 
But in an institution where many checks are deposited, just one col- 
umn for all checks, irrespective of whether they are payable in the 
same city in which they are deposited or payable at some other place, 
would seem that time and labor count for naught. The city checks, no 
doubt, belong where they are listed because as a rule they are assorted 
and prepared in the receiving teller’s department for final collection 
through the clearing house, or by hand through the messenger’s depart- 
ment. But the out-of-town checks have practically nothing whatever 
to do with the receiving teller further than that he receives them on 
deposit, knowing, of course, to what extent the account will warrant 
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the taking of these checks, and that they represent to him just so much 
cash. He does not prepare them for the various correspondents to 
whom they aresent; this is the work of the correspondents’ depart- 
ment. Now, when we have deposit slips with but one column for all 
checks, the amount of every check on that slip must be verified by 
the teller. If he can separate his city from his out-of-town checks 
while checking off the deposit, he saves a littie time by being in a 
position to charge and deliver these out-of-town checks, though item- 
ized, at once to the other department. If he fails to do this he simply 
adds unnecessary work to the other clerks of his department and de- 
laying the work of the other department as well. 

However, a deposit slip after the form of one column for the city 
checks and another column for the out-of-town checks, has many ad- 
vantages. In the first place the teller will find that the depositor has 
all his out-of-town checks sorted together, instead of promiscuously; 
second, these checks he need not verify separately, but pin them to- 
gether with a small slip attached, marking thereon the total as given 
by the depositor; third, instead of charging each item separately to 
the correspondents’ department, he charges simply the total of the 
lot as though it were but one item; fourth, a proof is made of each 
package of checks by the correspondents’ department, thereby elimina- 
ting any possible chance of the passing of a difference, either in list- 
ing, footing, or omission of check, and every teller knows what that 
means; fifth, as every out-of-town check is registered before sending 
away it requires the writing of the depositor’s name but once as all 
his checks are together; sixth, it simplifies the method of charging 
exchange on collections, as each lot of out-of-town checks are together 
and registered, and the charge being made from this register, it re- 
quires but one calculation for each account. Where the exchange is 
deducted from the deposit slip at the time of making the deposit, with 
the separate column system, it will be a great aid to the teller in veri- 
fying the correctness of the charge; seventh, the time saved by the 
depositor in not having to wait so long at the teller’s window will 
fully repay him for the little extra work which he is obliged to do in 
separating his checks before he makes up his deposit at the office; and, 
eighth, the early and prompt receipt of its checks by the correspond- 
ents’ department, enables it in turn to forward its remittances more 
expeditiously. 

In inaugurating a system of this kind a little difficulty, no doubt, 
will be experienced at first. Some depositors will not be quite so apt 
to understand the difference between what a bank means by a city 
check and an out-of-town or foreign check. They will presume that 
this fact is determined by where a check is drawn, not where it is 
payable, and so proceed to make up their deposits accordingly. However, 
this is a small matter and with a little patience can soor. be rectified. 

(To be Continued.) 





BANKING LAW. 


THIS Department embraces all the newly decided cases of importance to 

bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, the 
depositor and the bank student seeking advancement. Further information 
regarding any case published will be furnished on application. 


ALTERATION OF NOTE. 


Note negligently executed and raised.—Liability of indorser to bona fide holder 
for raised amount. 


National Exchange Bank of Albany v. Lester, New York Supreme Court, Appellate Division, Third 
Department, May 8, 1907. 


A note was executed for seventy-five dollars, written on a blank form, the words 
“ seventy-five ” just preceding the printed word “ dollars "* leaving about half the line 
blank and a space being left between the $ sign and the figures “75."’ In this condi- 
tion the note was indorsed for accommodation. Thereafter the note was raised by the 
writing in of “three hundred”’ before the ‘‘ seventy-five” and the insertion of * 3” 
before ‘75 and it was negotiated to plaintiff bank as a note ror $375. 

In an action by the bank against the indorser to recover the full amount of the 
raised note, a judgment in favor of the bank is affirmed, it being 

Held: The indorsement of a note with blanks negligently left, as in this case, so 
as to permit or invite fraudulent alteration will render the indorser liable to a holder 
for value, where the note has been raised, for the full amount, upon the principle that 
if one by his acts, silence or negligence, misleads another or effects a transaction 
whereby an innocent party suffers, the blamable party must bear the loss. 

The rule that the holder of an incompleted instrument has presumed authority to 
fill blanks, does not determine the liability in this case, where the note was complete: 
but negligently drawn, but rather the principle of liability above stated. 

Nor is the rule of the law merchant that where blanks, negligently left, as in this 
case, are filled, the party who invited the fraud by leaving the blanks should stand the 
loss, rather than a holder for value, changed by Section 205 of the Negotiable Instru- 
ments Law providing the effect of the alteration of instruments. 


Appeal from Special Term, Albany County. 


Action by the National Exchange Bank of Albany against William 
Lester. Judgment for plaintiff and defendant appeals. Affirmed. 


Joun M. Kettocec, J. The defendant was held liable as an in- 
dorser upon a promissory note of $375. He indorsed for the accom- 
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modation of the maker, and the plaintiff is a holder for value. It 
was claimed that the note as originally made and when it was indorsed 
was for $75 only, but had been fraudulently altered after the indorse- 
ment and before it reached the plaintiff. That question was sub- 
mitted to the jury as a question of fact. The court charged the jury 
that if the note was raised, if they find the forgery was aided and 
abetted by the carelessness and negligence of the indorser at the time 
of his indorsement, then still he is liable for his indorsement, because 
he invited the condition which occurred in the raising of the note, if it 
was raised. Defendant’s counsel requested the court to charge that, 
if the note was altered, they could only find a verdict for the original 
amount, which the court charged, ‘‘unless they find that the defend- 
ant was guilty of negligence in leaving such spaces in the note as 
would allow the holder to raise it.” Exception was taken to the charge 
as made and to the refusal to charge. 

The note is written upon a blank form. In the body of the ncte 
the words ‘‘ seventy-five” are written before the printed word ‘ do/- 
lars,” leaving blank about half of the line upon which the “‘ seventy- 
five dollars”’ is written, and it is claimed the words ‘three hundred” 
were inserted in the blank after the indorsement. Upon the upper 
left-hand corner the dollar sign is printed, and ‘‘75’’ inserted after it 
in figures, leaving a space between the dollar sign and the ‘‘7” in 
which a figure ‘3’ was inserted. Ample space was left for the in- 
sertion of the figure ‘‘ 3” and the words “‘ three hundred,” so that there 
is apparently no crowding of the words, all seeming to occupy a 
natural position. 

It is urged that the rule which permits blanks in a negotiatle in- 
strument to be filled, and holding the prior parties responsible there- 
for, is confined to cases where the instrument was ieft incomplete in 
form, and impliedly made an invitation to any one to complete it and 
does not apply to a case like this, where the instrument was complete 
in itself, but blank spaces were left which would permit, or perhaps 
invite, the raising or alteration of the obligation. But upon such raised 
paper I do not think the liability of the parties rests entirely upon the 
presumed authority to make the alteration, but rather upon the prin- 
ciple that if one by his acts or silence, or negligence, misleads another, 
or effects a transaction whereby an innocent party suffers, the blam- 
able party must bear the loss. In Garrard v. Haddam, 67 Pa. 82, a 
note of $100 was raised to $150 by filling in the blank spaces under 
circumstances almost identical to those here, and it was held that the 
maker was liable to a bona fide holder for the raised amount. This 
case was cited with approval in Redlich v. Doll, 54 N. Y. 234. In 
Crawford v. West Side Bank, 100 N. Y. 55, the court says: 


‘*The question of negligence cannot arise, unless the depositor has, 
in drawing his check, left blanks unfilled, or by some affirmative act 
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of negligence has facilitated the commission of the fraud by those into 
whose hands the check may come.” 


In Critten v. Chemical Nat. Bank, 171 N. Y. 219, the obligation 
was altered, certain erasures were made, which were written over, and 
it was held that the maker was not required to prepare the paper so 
that no one could successfully tamper with it. The opinion is instruc- 
tive, but is fairly well summed up in the headnote, which reads: 


‘* While the drawer of a check may be liable where he draws the 
instrument in such an incomplete state as to facilitate or invite fraudu- 


lent alteration he is not bound so to prepare the check that nobody 
else can successfully tamper with it.” 


The opinion quotes the above extract from the Crawford Case, and 
seems to recognize the rule approved of in that case, upon the author- 
ity of Daniels on Negotiable Instruments, § 1659, and Young v. Grote, 
4 Bingham, 253. The rule is stated in Daniel on Negotiable Instru- 
ments, § 1659: 


‘‘But, when the drawer has drawn his check in such a careless or 
incomplete manner that a material alteration may be readily accom- 
plished without leaving a perceptible mark or giving the instrument 
a suspicious appearance, he himself prepares the way for fraud, and 
then, if it is committed, he, and not the bank, should suffer.” 

I think it may be accepted as the recognized rule of the law mer- 
chant that, where blanks negligently left, as in this case, are filled, 
the party who has invited the fraud by leaving the blanks should stand 
the loss, rather than a holder for value. 

But it is claimed that the rule has been changed by Section 205 of 
the Negotiable Instruments Law (Laws 1897, p. 745, c. 612), which 
reads: 

‘* Alteration of Instruments—Effect of. Where a negotiable instru- 
ment is materially altered without the consent of the parties liable 
thereon, it is avoided except as against a party who has himself made, 
authorized or assented to the alteration, and subsequent indorsers. 
But when an instrument has been materially altered and is in the 
hands of a holder in due course not a party to the alteration, he may 
enforce payment thereof according to its original tenor.” 


I do not think this Section has changed the rule. It is not neces- 
sary to say that a party who leaves blanks liable to be filled by evil- 
disposed persons has thereby authorized or assented to the alteration as 
mentioned in the above Section. That Section purports to lay down 
a general rule as to the alteration of instruments. It does not purport 
to cover a case where a blank has been negligently left and the instru- 
ment changed by filling in the blank. The question of negligence is 
not referred to or covered by it. Section 7 of that law provides: 


‘*In any case not provided for in this act the rules of the law mer- 
chant shall govern.” 


Therefore, the rules of the law merchant govern in a case of this 
kind. It is unnecessary to say whether the indorser here is held lia- 
ble upon account of his negligence, or whether we say that his negli- 
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gence is such that he is estopped from contending that the instrument 
was otherwise than it now appears. The result isthe same. He is 
suffering the loss which his negligence has caused, and, if it is not 
visited upon him, it must fall upon an innocent party, who must suffer 
loss on account of the defendant’s negligence. 

The judgment and order should therefore be affirmed, with costs. 
All concur. 


IRREGULAR INDORSEMENT. 


Liability of Irregular Indorser under Negotiable Instruments Law of New Jersey— 
Admissibility of paro! evidence as between several indorsers to show agreement 
as to liability different from order of indorsement—Verbal agreement by sec- 
ond indorser to indemnify first indorser not a promise to answer for the debt of 
another, required to be in writing by the statute of frauds, but an original obliga- 
tion founded upon a substantial consideration. 


Wilson v. Hendee, Court of Errors and Appeals of New Jersey, March 12, 1907. 


Section 63 of the negotiable instruments act (P. L. 1902, p. 594) abrogates the 
rule declared in Chaddock v. Vanness, 35 N. J. Law, 517, 10 Am. Rep. 256, that the 
signature of a third party upon the back of a negotiable instrument prior to its delivery 
to the payee creates per se no implied or commercial contract whatever. 

Section 64 of the negotiable instruments act (P. L. 1902, p. 594) deals only with 
the liability of an irregular indorser to the payee and subsequent parties, and does 
not define the rights and liabilities of several such indorsers as between themselves. 

Under Section 68 of the negotiable instruments act (P. L. 1902, p. 596) parol evi- 
dence is admissible as between several indorsers to show that they agreed to become 
liable otherwise than in the order in which they indorsed. 

The first of two accommodation indorsers of a promissory note having indorsed 
upon the strength of a verbal agreement made by the second indorser, whereby the 
latter, in consideration that the maker of the note should place in his hands certain 
valuable personal property to secure payment of the note by the maker, promised the 
first indorser to indemnify him against loss thereon, and the maker having furnished 
the consideration before delivery of the note, and the first indorser having been obliged 
to pay the note to the holder, Ze/d, in an action by the first indorser against the 
second indorser for reimbursement under the agreement of indemnity, that this was 
not a promise to answer for the debt, default, or miscarriage of another person within 
the meaning of the statute of frauds (Gen. St. p. 1603, § 5, par. 2), but an original 
obligation, founded upon a consideration of substantial benefit to the promisor. 

Apgar’s Adm’rs v. Hiler, 24 N. J. Law, 812 followed; Hartley v. Sandford, 66 
N. J. Law, 627, 50 Atl. 454, distinguished. 

(Syllabus by the Court.) 


Error to Supreme Court. 


Action by Charles W. Wilson against Harry C. Hendee. From a 
judgment in favor of defendant, plaintiff bringserror. Reversed, and 
a venire de novo awarded. 


Pitney, J. On May 12, 1904, one Walter D. Wilson made his 
promissory note for $920 payable to the order of the Vineland 
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National Bank. Prior to its delivery to the payee the note was 
indorsed successively by Charles W. Wilson, the plaintiff herein, and 
by the defendant Hendee, for the accommodation of the maker. The 
paper having gone to protest at maturity, the plaintiff was obliged to 
pay, and did pay, the whole amount of it to the bank. 

The present action is based upon an alleged agreement made be- - 
tween Hendee and the plaintiff prior to the indorsement of the note 
by either of them, to the effect that, if plaintiff would become indorser, 
Hendee would likewise indorse, and would pay the note at maturity, 
and indemnify the plaintiff and save him harmless against all loss by 
reason of his indorsement, in consideration of certain valuable per- 
sonal property to be placed in his hands by the maker. At the trial 
plaintiff introduced evidence tending to show the making of such an 
agreement, and that on the strength of it the note was indorsed by 
the plaintiff; that before its delivery to the bank the maker gave to 
Hendee a bill of sale for certain personal property of the estimated 
value of $1,000 as a mortgage to secure its payment; and that Hendee 
at once took possession of this personal property and afterwards dis- 
posed of some or all of it. The learned trial jnstice granted a nonsuit 
upon the authority of the decision of this court in Hartley v. Sand- 
ford, 66 N. J. Law, 627, on the ground that Hendee’s promise to the 
plaintiff to indemnify him was within the statute of frauds, as being 
a promise to answer for the debt, default or miscarriage of another 
person, and therefore was unenforceable because not made in writing. 
It is contended by counsel for the plaintiff in error that the case is not 
controlled by Hartley v. Sandford, but is rather within the principle 
of the earlier decision of this court in Apgar v. Hiler, 24 N. J. 
Law, 812. 

In order to determine the controversy, it is important to consider 
precisely what was decided in these two cases, and also to note certain 
changes made in the law of negotiable instruments by P. L. 1902, p. 
583, which enactment antedated the making of the note in question. 
In the case in Apgar’s Adm’rs v. Hiler, 24 N. J. Law, 812, there was 
a joint and several promissory note, payable to the order of one Mel- 
ick, and signed by one Fisher, by Apgar and by Hiler as makers, 
Opposite to the names of Apgar and Hiler the word ‘‘ sureties” was 
written by Apgar. Apgar solicited and procured Hiler to sign the 
note as surety, saying, ‘‘ If you will sign it, it will be a great accom- 
modation to us, and you shall never pay one red cent.” Apgar and 
Fisher were partners in business. Hiler, having been obliged to pay 
the note, sued the administrators of Apgar in the Supreme Court to 
recover the amount thus paid, and obtained a judgment against them, 
which, upon writ of error was sustained by this court. Chief Justice 
Green, in his opinion, said that upon the face of the note, and in the 
absence of extrinsic evidence, Apgar and Hiler would be regarded as 
co-sureties, but that it was competent for the plaintiff to show in 
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what relation the several signers stood to each other; that their rela- 
tion to each other depended, not upon the form of the note nor upon 
whether their names were signed first or last, but upon the character 
in which they became parties and the agreement or contract made 
among themselves at the time of thesigning. ‘‘ This,” he said, ‘‘ was 
matter in pais proper to be proved by parol.” And, though the memor- 
andum ‘‘imports prima facie that Apgarand Hiler were joint securities, 
it was competent for the plaintiff to show whether they were securities 
for Fisher alone or for each other also,” citing cases. And, again: ‘‘If 
the evidence was believed, it showed either that Fisher and Apgar 
were the principal debtors and Hiler alone the security, or, if Apgar 
was security for Fisher, still that Hiler signed, not as joint security 
with Apgar, and liable with him to contribution, but as security for 
Apgar also. He stands to Hiler in the relationof principal to surety. 
It is clear from the evidence that in any event Apgar was to stand 
between Hiler and loss. If the jury believed that the note was the 
debt of Fisher and Apgar, and that Hiler alone was security, he is en- 
titled to recover from his principals the amount paid for their benefit. 
* * * Tf, on the other hand, the jury believed that Fisher alone was 
the original debtor and Apgar his surety, but that Hiler became surety 
at Apgar’s request, and upon his promise of indemnity, still the plain- 
tiff was entitled to recover in this action. The evidence was not 
offered to show an independent contract of guaranty against loss, but 
simply the character in which Hiler became a party to the note. This, 
as has been shown, may be proved by parol. Nor was the evidence 
offered to prove a promise by Apgar to pay the debt of a third person, 
and which must therefore be in writing. It was designed to show an 
original, equitable obligation on the part of Apgar to refund the 
money, growing out of the circumstances under which Hiler became 
a party to the instrument, and consequently liable to pay the debt.” 

It will be observed that, in this reasoning, the court dealt with two 
legal rules that had been suggested as obstacles to the plaintiff’s re- 
covery. The one was the common-law rule that rejects parol evidence 
of an antecedent or contemporaneous understanding that tends to 
modify the effect of a written instrument. The effect of this rule was 
excluded on the ground that the memorandum appearing upon the 
face of the note did not clearly show the relation of the one surety to 
the other. The other obstacle suggested was the statutory rule found 
in that section of the statute of frauds (now in in Gen. St. p. 1603, § 5, 
par. 2) which declares that no action shall be brought to charge the 
defendant upon any special promise to answer for the debt, default or 
miscarriage of another person unless the agreement shall be in writ- 
ing,etc. This the court disposed of upon the ground that the parol evi- 
dence was not offered to prove Apgar’s promise to pay the debt of a 
third person, but to show his original equitable obligation to indem- 
nify Hiler. 
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Before coming to Hartley v. Sandford, 66 N. J. Law, 627 (which 
deals only with the statute of frauds), it will be well to consider whether 
either the common-law rule or the negotiable instruments act (P. L. 
1902, p. 583) excludes the parol evidence upon which alone was rested 
the proof of the agreement for whose breach recovery was sought in 
the present case. The note in question was made by Walter D. Wil- 
son to the order of the bank, and was indorsed by the parties to this 
suit prior to its delivery to the bank. As the law stood in this state 
before the enactment referred to, their signatures would per se have 
created no implied or commercial contract whatever, their liability to 
the payee would have depended upon extrinsic evidence to show the 
intent with which they became parties, and parol evidence would 
have been competent for the purpose of showing such intent. Chad- 
dock v. Vanness, 35 N. J. Law, 517. Had the payee afterward 
indorsed the note, and had it come to the hands of a bona fide 
holder before maturity, the irregular indorsers might have been sub- 
jected to the liability of second indorsers. Crozer v. Chambers, 20 
N. J. Law, 256. But, as between the original parties, the question 
whether any contract was made, and, if so, what was the character of 
that contract, was to be determined by the intention of the parties as 
ascertained by parol evidence of the circumstances under which the 
indorsement was made; evidence of this sort not being objectionable 
on account of a tendency to vary a written contract, when no contract 
would arise except for such evidence. Chaddock v. Vanness, 35 N. J. 
Law, 523. Even with respect to negotiable paper regular in form, 
our decisions recognized the admissibility of parol evidence as between 
the immediate parties for the purpose of showing that a note or 
indorsement was made for accommodation, or made without consider- 
ation, or upon a consideration that was conditional and was not per- 
formed. Gilbert v. Duncan, 29 N. J. Law, 133; Id. 521; Chaddock 
v. Vanness, 35 N. J. Law, 520. But, as a general rule with respect 
to paper regular in form, our decisions did not, even as between the 
parties, admit of the introduction of parol evidence to vary the com- 
mercial contract that was held to arise from the terms of the instru- 
ment; for instance, as between successive accommodation indorsers. 
Johnson v. Ramsey, 43 N. J. Law, 279; Middleton v. Griffith, 57 
N. J. Law, 442, 448; Kling v. Kehoe, 58 N. J. Law, 529; Foley v. 
Emerald Brewing Co., 61 N. J. Law, 428, 431. In other jurisdictions 
the rule adopted in this state with respect to excluding parol evidence 
of the intent of the parties to a negotiable instrument regular on its 
face, where such evidence would tend to vary the contract that the 
law merchant implies from the form of the instrument, was not uni- 
formly adhered to, it being held in many states that in actions between 
the parties parol evidence was admissible to show that they had agreed 
otherwise than as would appear from the face of the note. 1 Dan. 
Neg. Inst. (6th Ed.) § 717, and cases cited; 2 Rand. Com. Paper, §§ 
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740, 741, 778, 779, and cases cited; Crawf. Ann. Neg. Inst. Law (2d 
Ed.) § 118. 

In this state of the law our new negotiable instruments act was 
passed, P. L. 1902, p. 583. Prior to its enactment a similar act, or 
one substantially similar, had been adopted in 16 American states, 
and had been enacted by Congress as the law of the District of Colum- 
bia. Crawf. Ann. Neg. Inst. Law, preface to second edition. We 
must attribute to our Legislature an intent to render the law of this 
state respecting negotiable instruments conformable to the law in 
these other states. And at the same time it is obvious that the act 
was intended to do away with some of the distinctions established or 
recognized by our adjudicated cases respecting the form and mode in 
which a contract of indorsement might be entered into, and the effect 
of making such an indorsement, whether as between the parties or 
with respect to subsequent holders of negotiable paper. By Section 
63 of that act (P. L. 1902, p. 594) 


‘* A person placing his signature upon an instrument otherwise than 
as maker, drawer or acceptor, is deemed to be an indorser unless he 
clearly indicates by appropriate words his intention to be bound in 
some other capacity.” 


This, of course, abrogates so much of Chaddock v. Vanness, 35 
N. J. Law, 517, as held that an irregular indorsement of itself im- 
ported no implied or commercial contract whatever. Section 64 is as 
follows: 

‘* Where a person not otherwise a party to an instrument, places 
thereon his signature in blank before delivery, he is liable as indorser 
in accordance with the following rules: I. If the instrument is pay- 
able to the order of a third person, he is liable to the payee and to all 
subsequent parties. II. If the instrument is payable to the order of 
the maker or drawer, or is payable to bearer, he is liable to all parties 
subsequent to the maker ordrawer. III. If he signs for the accommo- 
dation of the payee, he is liable to all parties subsequent to the 
payee.” 

It will be observed that this section deals with the rights of the 
payee and subsequent parties, and has not the effect of defining the 
rights and liabilities of several irregular indorsers as between them- 
selves. These are set forth in Section 68, which reads as follows: 


‘* As respects one another, indorsers are liable prima facie in the 
order in which they indorse; but evidence is admissible to show that 
as between or among themselves they have agreed otherwise,” etc. 


This does not, by express mention, safhction parol evidence; neither 
does it expressly exclude any kind of evidence, whether written or 
verbal. Is parol evidence excluded by implication? If the legisla- 
tive design was to admit only written evidence for the purpose indi- 
cated, it would have been unnecessary to say anything upon the 
subject, for by the common-law rules of evidence other writings 
explanatory of the real agreement would, of course, have been admis- 
sible. When we recall that a previous section had brought irregular 
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and regular indorsers into a single category in the absence of an ex- 
pressed intention to the contrary, that the first clause of section 68 
renders the mere act of indorsement only prima facie evidence of the 
contract as between successive indorsers, and that by previous de- 
cisions parol evidence as between irregular indorsers was for all pur- 
poses admissible, and as between regular indorsers was for some pur- 
poses admissible and for other purposes not, it is easy to arrive at the 
conclusion that the section was intended to admit parol evidence in 
all cases between indorsers for the purposes of showing what was the 
agreement amongst themselves. This view brings our state into ac- 
cord with the rule already laid down in some other jurisdictions as the 
common-law rule. At the same time it does not destroy the value of 
the instrument as a commercial instrument, for it is not against those 
who subsequently take the instrument in the course of commerce that 
the explanatory evidence is admitted. When we remember that the 
rules of the law merchant in this regard were established especially 
for the protection of subsequent holders of the instrument, and that 
the liability of indorser arises not from any wordsexpressed upon the 
paper but from implications that originated in the necessities of trade 
and commerce, it is reasonable to attribute to the Legislature an in- 
tent to leave the paper open to explanation by parol as between the 
indorsers themselves. This is the effect that was given to section 68 
of the act in the recent decision of this court in the case of Morgan v. 
Thompson, 72 N. J. Law, 244. In our opinion, therefore, the act ad- 
mits of the introduction of parol evidence to show the actual agree- 
ment made between several indorsers, notwithstanding it contra- 


dicts the prima facie inference appearing from their successive in- 
dorsements. 


To come now to the question of the statute of frauds in Hartley v. 
Sandford, 66 N. J. Law, 627, the case of Apgar v. Hiler, 24 N. J. 
Law, 812, was not overruled, but distinguished. Recovery was de- 
nied upon a verbal promise made by the defendant to indemnify the 
plaintiff if he would become surety for the son of the promisor. The 
promisor did not become a party to the instrument upon which the 
plaintiff became surety; neither was there any consideration of bene- 
fit to the promisor to support his undertaking. In both these res- 
pects the case before usis different. The defendant Hendee became 
a party to the note in question. And we think his agreement to in- 
demnify the plaintiff was founded upon a consideration of substantial 
benefit to Hendee. The consideration arose as follows: Both plain- 
tiff and Hendee were accommodation indorsers for the maker of the 
note. To secure its payment the maker delivered a bill of sale to 
Hendee for personal property of substantial value. There was evi- 
dence tending to show that its value was at least equivalent to the 
amount of the note; but whether the security was or was not ample to 
satisfy the amount of the note in our view makes no material differ- 
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ence. If plaintiff and Hendee were to remain successively liable as 
indorsers upon the note, Hendee would hold the personal property de- 
livered to him as mortgagee subject to an accountability. both to the 
maker and to the plaintiff. If by agreement between the parties the 
plaintiff, instead of looking to the personal property alone for his se- 
curity, accepted the promise of Hendee to pay the note at maturity if 
the maker did not, this agreement practically relieved Hendee from 
any liability to account to the plaintiff for the proceeds of the personal 
property, provided he carried out his agreement to pay the note in 
exoneration of the plaintiff. The effect of this was to fix the amount 
of Hendee’s responsibility to the plaintiff in the premises, and leave 
him at liberty to deal with the property by disposing of it at private 
sale or otherwise, provided he had the consent of the maker of the 
note, and provided he indemnified plaintiff from liability. The status 
thus resulting from Hendee’s agreement to indemnify the plaintiff 
was in a legal sense, and doubtless in a practical sense, substantially 
beneficial to Hendee, and furnishes an adequate consideration tosup- 
port his undertaking upon which the action was based. And so, as 
respects the statute of frauds, the present case is governed by Apgar 
v. Hiler, and not by Hartley v. Sandford. 

It follows that the action of the trial judge in nonsuiting the plain- 
tiff was erroneous. The judgment should be reversed, and a venire 
de novo awarded. 


LIGHTNING ROD NOTE. 


Note given for lightning rods without red ink declaration of consideration on face— 
Even if invalid because in violation of statute, it is enforceable by holder in due 
course by virtue of the Negotiable Instruments Law. 


Arnd y. Sjoblom, Supreme Court of Wisconsin, April 30, 1907. 
A negotiable note, given for lightning rods, did not have a statement of the con- 
sideration in red ink on its face, as required by the Wisconsin statute. 
Held : Conceding the invalidity of the note, it is nevertheless enforceable by a 
holder in due course under the Negotiable Instruments Law who is entitled to recover 
its full face free from defenses available between the original parties. 


Appeal from Circuit Court, Polk County; A. J. Vinje, Judge. 


Action by William Arnd against John Sjoblom. From a judg- 
ment of nonsuit, plaintiff appeals. Reversed and remanded. 


Suit on ordinary promissory note, dated July 26, 1906, negotiable 
inform. Plaintiff gave evidence that he was an innocent purchaser 
for value before due with no notice of any defense or invalidity. It 
was stipulated that the note was in fact given in payment for light- 
ning rods erected upon defendant’s buildings in accordance with a 





LEGAL DECISIONS. 533 


prior written contract made by the defendant, whereupon on motion 
of defendant, judgment of nonsuit was entered dismissing the action, 
from which the plaintiff appeals. 


Dopce, J. The constitutionality of chapter 438, p. 723, Laws of 
1903, as applied to notes given for lightning rods, is settled by Quiggle 
v. Herman (decided April 9, 1907), 111 N. W. 479, marking the dis- 
tinction from its application to patent rights consideredin J. H. Clark 
Co. v. Rice, 127 Wis. 451. 

Appellant contends that a note taken in disobedience of the statute 
above referred to, negotiable in form, and having nothing upon its 
face to indicate its consideration, or that it had been given in breach 
of such a statute, is valid and enforceable in the hands of an innocent 
holder for value. This contention is met by the respondent by the 
assertion that such note has already been declared to be void by this 
court in Clark v. Rice, supra, page 458 of 127 Wis., and that a note 
absolutely void has no existence, and can gain no validity by its nego- 
tiation even to an innocent holder for value before maturity, and to 
this proposition he cites Chapin v. Dake, 57 Ill. 296, Weed v. Bond, 
21 Ga. 195; Cunningham v. Augusta, 71 Ga. 400; Snoddy v. Bank, 88 
Tenn. 573; Traders’ Bank of Chicago v. Alsop, 64 Iowa, 97; Bayley 
v. Taber, 5 Mass. 286; Bridge v. Hubbard 15 Mass. 96; Kendall v. 
Robertson, 12 Cush. (Mass.) 156, to which perhaps he might have 
added Walker v. Ebert, 29 Wis. 194; Kellogg v. Steiner, 29 Wis. 626; 
Keller v. Ruppold, 115 Wis. 636, 974. We shall not deem it neces- 
sary to decide whether a promissory note or other contract given in 
disobedience of a statutory provision, where the statute is accom- 
panied by a penalty upon its disobedience, is absolutely void in the 
absence of any statute declaring it so. That general subject with 
many of the authorities bearing upon it is discussed in the case of 
Laun v. Ins. Co., No. 37, 111 N. W. 660, decided herewith, also in 
Union Trust Co. v. Bank, 136 Mich. 460, and Sondheim v. Gilbert, 
117 Ind. 71. It should be noted, however, that the question of the 
validity of a note given in defiance of the statute above mentioned, if 
that statute were valid, was not the subject of consideration or de- 
cision in Clark v. Rice, supra. The remark that such a note was 
doubtless void if the statute were valid was a mere concession from 
which the court proceeded to consider the constitutionality of the stat- 
ute itself. And, even were that an authoritative decision, there might 
well be doubt whether it was intended to declare the instrument void 
in circumstances other than then under consideration, namely, as be- 
tween the original parties. The word ‘‘void” is often used in the 
sense of invalid rather than nonexistent. 

Conceding for the purpose of the discussion, that because the giv- 
ing of a note for lightning rods without red ink declaration of its con- 
sideration upon its face, in defiance of chapter 438, p. 723, of the laws 
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of 1903, it is thereby rendered invalid, as we have decided is a note 
executed on Sunday (Howev. Ballard, 113 Wis.375; and Brown v. Gates, 
120 Wis. 351), does it necessarily follow that an innocent holder for 
value cannot recover thereon? It was early decided by this court that 
a n2z tiable note, invalid between the original parties because given 
in defiance of a statutory prohibition accompanied by a penalty—i.e., 
one given on Sunday, but dated on Saturday—would be enforced in 
the hands of an innocent holder having no knowledge of the illegal fact 
upon the ground of estoppel against the maker to assert such fact. 
Knox v. Clifford, 38 Wis. 651. The same principle has been invoked 
to support a usurious negotiable note in the hands of an innocent 
holder, although the statute declared it ‘‘void.” Sagev. McLaughlin, 
34 Wis. 550, 556. The general grounds upon which estoppel in pais 
rests are described in Marling v. Nommensen, 127 Wis. 363, 369. 
Hardly anything is more to be anticipated than that a negotiable note 
will be negotiated upon the faith of what appears upon its face (Loiz- 
eaux v. Fremder, 123 Wis. 193, 198); and the very issue of such paper 
without suggestion of any fact affecting its validity must be expected 
by every reasonable person to lead any purchaser to assume their non- 
existence. The doctrine of Knox v. Clifford has been acted on by 
numerous other courts. Cranson v. Goss, 107 Mass. 439; Vinton v. 
Peck, 14 Mich. 287; Hall v. Parker, 37 Mich. 589, 594; Johnsv. Bailey, 
45 lowa, 241, 245; Leightman v. Kadetska, 58 Iowa, 676; New v. 
Walker, 108 Ind. 365, —the last case being decided under substantially 
the same statute as the one now invoked. Other decisions affirming 
the validity of commercial paper in hands of innocent holder, notwith- 
stinding illegality and consequent original invalidity, are Union T. 
Co. v. Bank, 136 Mich. 460; Traders’ Bank v. Alsop, 64 Iowa, 97; 
johnson v. Meeker, 1 Wis. 436, 441; Mack v. Prang, 104 Wis. 1; Kel- 
ler v. Schmidt, 104 Wis. 596,602. We feel no doubt that the principle 
of Knox v. Clifford is sound and supports the right of this appellant 
to recover upon the facts as they appeared at the time of the non-suit. 

Further than this, our negotiable instruments statute (Sanborn’s 
Supp. § 1676-27) provides: 

‘‘A holder in due course holds the instrument free from any defect 
of title of prior parties and free from defenses available to prior parties 
amongst themselves and may enforce payment of the instrument for 
the full amount thereof against all the parties liable thereon, except 
as provided in sections 1944 and 1945 of these statutes relating to in- 


surance premiums and also in cases where the title of the person ne- 
gotiating such instrument is void under section 1676-25 of this act.” 


Section 1676-25 applies only to the case where the signer did not 
know thenature of the instrument, and could not have obtained such 
knowledge by the use of ordinary care. Sections 1944, 1945, refer to 
a note given for an insurance premium, which by said sections is re- 
quired to bear upon its face a declaration of its consideration, and 
omission thereof is penalized. But for these express exceptions, the 
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provision is general that the innocent holder may enforce payment 
for the {ull amount free from defenses available between the original 
parties. Such specific exceptions strongly indicate that no others 
were intended. We cannot escape the conclusion that this statute 
supports plaintiff's right of recovery. 

Judgment reversed, and cause remanded for new trial. 


PROMISE TO HONOR DRAFT. 


Letter promising to honor P’s * draft for one thousand dollars on hogs or cattle’ con- 
strued— Does not cover draft drawn by P where no cattle shipped. 


Stough v. Healy, Supreme Court of Kansas, April 6, 1907. 

No obligation to honor any draft excepting one for the price of stock shipped to 
the drawee is assumed by a live stock commission firm in writing thus to a bank: “ We 
will honor Mr. Payne’s draft for one thousand dollars on hogs or cattle. Should he 
want more at any time, have him call us by phone and we will make arrangements to 
handle his stock. We limit our customers as we have to keep our bank account up 
nere. 


(Syllabus by the court.) 


Error from District Court, Sedgwick County; Thos. C. Wilson, 
Judge. 


Action by W. A. Stough against E. J. Healy. Judgment for de- 
fendant, and plaintiff brings error. Affirmed. 


Mason, J. E. J. Healy & Co., live stock commission merchants, 
of Wichita, wrote to the Citizens’ Bank, of Braman, Okl., as follows: 
HEALY & CO. 

Live Stock ComMIssiON MERCHANTS, MARKET ReEportTs FURNISHED. 
Wicuita, Kansas, 72-2, 7902. 
Citizens’ Bank, Braman, O. T. 
Sirs: Your letter rec'd. In reply will say that we will honor 
Mr, Payne's draft for one thousand dollars on hogs or cattle. 
Should he want more at any time, have him call us by phone and 
we will make arrangements to handle his stock. We limit our 
customers as we have to keep our bank account up here. We think 
Mr. Payne O. K. We presume this ts all you want, as it ts all 
that is required of us by any other bank. 
Yours in sincerity, £. J. Healy F Co. 
The contents of the communication thus replied to are not shown. 
Upon the strength of this letter the bank cashed a draft for $296.60, 
drawn by Payne upon Healy & Co. The drawees refused to pay it, 
and action was brought against them upon it by W. A. Stough, to 
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whom it had been assigned. A verdict was given for the defendant, 
upon which judgment was rendered, and the plaintiff prosecutes error. 

An instruction was given to the effect that the letter was not an 
agreement to pay any draft, except such as should be drawn on ac- 
count of cattle or hogs shipped by Payne to Healy & Co., or, at all 
events, none except such as the bank should believe to be drawn upon 
that account. The plaintiff in error maintains that it was a promise 
to pay any draft within the amount named, without regard to the use 
made of the proceeds or to the shipment of any stock to the drawees. 
The only question necessary to be determined is which of these posi- 
tions is correct. We agree with the trial court. There are many cases, 
of which Posey v. Denver Nat. Bank, 24 Colo. 199, is an example, 
holding that a letter of this nature is to be strictly construed against 
the writer, on the ground that it is his duty to give clear expression to 
any limitation he intends to place upon his liability. This principle, 
however, does not require or justify a strained or unreasonable con- 
struction. In the present instance the letter head used must have ad- 
vised the bank that Healy & Co. were engaged in the business of 
selling live stock on commission. The reference to their practice of 
limiting their customers indicated plainly that they regarded Payne 
in that light—that is, as one who would ship stock to them for sale— 
and made the agreement to pay his drafts with that in mind. 
The statement that, if he should want more than the $1,000, they 
would upon notice arrange to handle his stock has the same effect. 
In view of these considerations, their promise to honor his drafts ‘‘on 
hogs or cattle” could have but one reasonable meaning—that they 
would take care of such drafts as should be drawn against or on 
account of live stock shipped to them for sale. 

No cases to which our attention has been directed conflict with this 
conclusion, although several may seem to have a tendency in that 
direction. Coffman v. Campbell, 87 Ill. 98, turned upon the construc- 
tion of a telegram reading: 

‘* Will pay A. Harper draft, twenty-three hundred, for stock,” 

sent in answer to the inquiry, 

“ Will you honor draft drawn by A. Harper for twenty-three hundred dollars ?”’ 
It was contended that no obligation was thereby assumed excepting to 
pay a draft made for the purchase of stock which was shipped to the 
drawee. The Supreme Court denied this contention, although two 
justices dissented. There is a great and manifest difference, how- 
ever, between the expressions ‘‘ for stock” and ‘‘on stock.”” The one 
merely relates to the use the drawer is to make of the money he obtains 
for the draft, the other is equivalent tc ‘‘against stock,” and clearly 
implies that the draft is to be drawn upon the strength of the stock— 
that the stock is to be made in a way security for the draft. And, 
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where the phrase is used by commission merchants, it requires no evi- 
dence of a custom to show that the character of security meant is ihat 
resulting from a shipment to them of the live stock purchased with 
the proceeds of thedraft. In Bissell v. Lewis, 4 Mich. 450, the drawees 
of a bill of exchange gave their agent a letter of credit reading: 


“ To enable you to make advances on grain, or other produce, to be consigned 
‘o us, or for us, at Oswego during the ensuing fall, you are at liberty to make 
drafts on us, in amounts necessary for such operations, on such terms as you can 
make advantageously for us.” 

The court held that this was an unconditional authority to the 
agent to draw upon his principals; that one who cashed his draft upon 
the strength of it thereby acquired an absolute demand against them, 
whether or not any shipment was in fact made. That decision is en- 
tirely consistent with what has been said here The letter contained 
no suggestion of the drafts being made upon or against the produce. 
The agent was empowered to raise funds to enable him to do certain 
things. They who supplied the funds were not charged with the 
responsibility of seeing that he faithfully performed his duty. So 
that they did not knowingly assist him in prepetrating a fraud, it was 
a matter of indifference to them what use he made of the money. A 
very similar case is Merchants’ Bank v. Griswold, 72 N. Y. 472. There 
the letter of credit read: 

‘*To whom it may concern: This is to certify that I hereby authorize 
Horace Loveland, as my agent, to make drafts on me, from time to 
time, as may be necessary for the purchase of lumber for my account 
and to consign the same to the care of P. W. Scribner & Co., White- 
be, ee 

In the opinion it is said: ‘‘Here the authority was to draw bills to 
the extent necessary to purchase lumber. By the act of procuring the 
discount upon the faith of the authority, the agent represented both the 
necessity and the purpose, and it was proved, besides, that actual re- 
presentations were made to the same effect. According to the au- 
thorities cited, the principal is bound by these representations, and as 
to the plaintiff, they are to be deemed true. We have, then, the case 
of an absolute authority to draw for the principal for any amount 
necessary for the purpose specified, and we have the representations 
of the agent, for which the principal is bound, that the necessity 
exists for the purpose named. The person discounting the bill need 
inquire no further. * * * I do notthink that the requirement to ship 
the lumber to a designated place can be regarded as a condition to 
the exercise of the power todraw. The liabilities of the parties were 
fixed at the time the draft was taken and the money advanced upon it. 
The act of shipping was to be performed subsequently, and to be per- 
formed by the agent of the defendant, who had confided to the agent 
the power and discretion in respect to that act. These directions were 
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in the nature of instructions to the agent, rather than a limitation upon 
the power to draw drafts.” 

These extracts show that the principles governing the decision can 
have no application to the facts of the present case. 


The judgment is affirmed. All the Justices concurring. 


PRESENTMENT OF CHECK. 


Creditor receiving debtor’s check and mailing same, by bank agent, direct to drawee, 
cannot recover amount from debtor where drawee holds check more than ten 
days and then fails without remitting. 


R. H. Herron Co. vy. Mawby, Court of Appeals, Second District, California, February 19, 1907. 


A debtor at Coachella mailed his check on the Coachella Valley Bank to his 
creditor at Los Angeles. The creditor deposited the check ina Los Angeles bank for 
collection which mailed it direct to the drawee. Eleven days later the drawee failed, 
never having remitted for the check, which was afterwards returned to Los Angeles. 
In an action by the creditor against the drawer to recover the amount of the check, 
judgment for the latter is affirmed. 

Held: The sending of a check by mail direct to the drawee is not a proper pre- 
sentment for payment in the absence of proof of usage or custom ameng banks to 
do so, and where loss results, the check will operate as actual payment of the debt 
for which given and the holder cannot recover the amount from the drawer. 

Further held, the statute of California providing that if a check “is not duly pre- 
sented for payment within ten days after the time within which it could, with rea- 
sonable diligence, be transmitted to the proper place for such presentment, the drawer 
and indorsers are ex »nerated unless such presentment is excused” does not dispense 
with the exercise of reasonable diligence within the ten days by entrusting the pre- 
sentment to a suitable agent, which the drawee is not; and even if it did, the check 
was not presented within ten days after it reached the place of payment. Mailing a 
check to the drawee does not amount toa demand for payment. 


Appeal from Superior Court, Riverside County; J. S. Noyes, 
Judge. 


Action by the R. H. Herron Company against C. E. Mawby. From 
a judgment dismissing the action on its merits, plaintiff appeals. 
Affirmed. 


Taccart, J. From a judgment dismissing its action on the merits 
and awarding defendant costs, the plaintiff appeals. 

Plaintiff is a corporation doing business at the city of Los Angeles, 
and defendant resides near the town of Coachella, in Riverside county. 
On the rst day of October, 1904, defendant being indebted to the 
plaintiff in the sum of $620.28, drew his check for that amount on the 
Coachella Valley Bank, presumably located in Coachella, dated Oc- 
tober 1, 1904, and payable to the order of plaintiff, deposited it in the 
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United States mail, addressed to plaintiff at Los Angeles, and the 
check was regularly received by plaintiff before 3 o’clock p. m. onthe 
4th day of October. On the same day plaintiff placed said check in 
the National Bank of California at Los Angeles for collection, and the 
said bank thereupon, on the same day, mailed the check directly to 
the Coachella Valley Bank for payment. The Coachella Valley Bank 
did not acknowledge receipt of the check to either plaintiff or the Na- 
tional Bank of California, and neither of the latter parties made any 
inquiry of the Coachella Bank why it had not acknowledged receipt 
of said check or whether or not said check had been paid; and the 
National Bank of California did not notify either plaintiff or defend- 
ant of the failure of the Coachella Valley Bank to acknowledge receipt 
of said check. At the close of business hours on Saturday, October 
15, 1904, the Coachella Valley Bank closed its doors and ceased to 
transact business, and ever since said time has been without funds 
with which to meet the claims of its depositors. The check in ques- 
tion was not paid, but was received by said National Bank of Cali- 
fornia at Los Angeles by United States mail on the 18th day of Oc- 
tober, 1904, having been mailed to it at San Bernardino, October 17, 
1904, by one Paul Bodenhamer. Defendant was not notified of the 
nonpayment of said check until the afternoon of October 18, 1904. 
The trial court finds that at all times between the rst day of Oc- 
tober, 1904, and theclose of banking hours on the 15th day of Octo- 
ber, 1904, defendant had on deposit in said Coachella Valley Bank a 
sum of money more than sufficient in amount to pay said check, and 
that said bank was open for the transaction of business, and receiving 
deposits and cashing checks, and that the persons owning and con- 
ducting the same had sufficient property and funds subject to execu- 
tion and legal process to pay said check at all time between said dates. 
It also finds that there were two daily United States mails each way 
between the town of Coachella and the city of Los Angeles, and that 
at all times between the rst and 18th days of October, 1904, Wells, 
Fargo & Co., a corporation doinga general express business, was en- 
gaged in the collection of checks, etc,, at Coachella, and in direct cor- 
respondence with the office of said company at Los Angeles. 

The conclusions of law of the trial court are that the plaintiff and 
its agent, the National Bank of California, were negligent in sending 
the said check directly to said Coachella Valley Bank for payment, 
were negligent in not sooner knowing that said check had not been 
paid, and negligent in not notifying defendant of the failure to re- 
ceive any response from the said check. Whilst a check drawn bona 
fide on a banker having funds of the drawer is prima facie payment, 
if accepted as cash, still, in the absence of any express agreement, the 
acceptance of a check of either the debtor or a third party is in fact 
merely conditional payment—that is, satisfaction of the debt if and 
when paid; but the acceptance of such check implies an undertaking 
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of due diligence in presenting it for payment, and, if the party from 
whom it is received sustains loss by want of such diligence, it will be 
held to operate as actual payment. Comptoir D’Escompte v. Dres- 
back, 78 Cal. 15, at pages 20-22. 

At common law the payee of the check has until the following day 
after its receipt to present it for payment as between himself and the 
drawer, when drawn on a bank in the same town or city where the 
check is given andreceived. Ritchie v. Bradshaw, 5 Cal. 228; Him- 
melmann v. Hotaling, 40 Cal. 115. When drawn on a bank in a dif- 
ferent place, the payee has the same time, and, in addition thereto, 
such time as will be required to transmit it to the place of payment 
by due course of mail. Manitoba, etc., v. Weiss, 18 S. D. 459. That 
the sending of a check by United States mail directly to the drawee 
bank does not constitute a proper presentment for payment in the 
absence of proof of usage or custom among banks to do so, is estab- 
lished by the weight of authority. This is recognized by most of the 
American cases, and in those in which the facts do not fall within the 
general rule the weight of authority is admitted and the case distin- 
guished. This is true of most of the casescited by appellant. Forin- 
stance: The instrument was payable at the bank by its maker and not 
by the bank, (Indig v. City Bank, 80 N. Y. 106), a usage was directly 
proven and relied upon, much stress being laid thereon in the opinion 
(Kershaw v. Ladd, 34 Or. 375), positive instructions were given by the 
party for whom the collection was made, to make presentment in this 
way (First National Bank v. Citizens’ Sav. Bank, 123 Mich. 336), or 
the facts showed that if sent through a third person it could not have 
reached the drawee bank before it failed (First Nat. Bank v. City 
Bank [Tex. Civ. App. ] 34 S. W. 458), etc. The law and its reasons 
are declared in the following language from Daniel on Negotiable In- 
struments (volume 1, $ 228-a): 

‘‘For the purposes of collection the collecting bank must employ a 
suitable subagent. It must not transmit its checks or bills directly 
to the bank or party by whom payment is to be made, with the re- 
quest that remittance be madetherefor. It is considered that no firm, 
bank, corporation, or individual can be deemed a suitable agent in 
contemplation of law, to enforce in behalf of another a claim against 
itself.’ Drovers’ Nat. Bank v. Anglo-American, etc., 117 Ill. 100; 
Anderson v. Rodgers, 53 Kan. 542; Minneapolis, etc., v. Metropolitan 
Bank, 76 Minn. 136. 

The fact that a check is sent to the drawee bank through the mails 
does not amount to a demand for payment, and the bank may hold it 
any length of time without incurring the liability of an acceptance. 
Morse on Banks & Banking, 289. 

We do not agree with appellant that, because section 3213 of the 
Civil Code by the provisions of section 3255 becomesapplicable to checks 
required to be transmitted to another place for presentment, there- 
fore the common-law doctrine of presentation of such checks with 
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reasonable diligence after the time taken in reaching the place of pay- 
ment isno longer to beconsidered in thisstate. On the contrary, this 
section merely fixes a limit after which delay in presentment will ex- 
onerate the drawer and indorsers of such a check, unless the delay in 
presentment be for one of the reasons expressly provided by statute. 
Under the provisions of section 3213 of the Civil Code, reasonable dili- 
gence in making presentment must still be exercised by the holder of 
such a check, and this must be within the statutory limit of 10 days, 
or he loses his right to hold the drawer or indorsers of the check. The 
presentation must be by some one capable of acting in the interest of 
the drawer of whom the collecting bank is the agent for the purpose 
of collection. The person making presentment should be prepared 
to treat with the drawee bank at arm’s length. ‘‘Had presentment 
been made by another agent of the plaintiff and payment refused, 
steps might have been taken immediately to protect the drawer’s 
rights; but the check (having been sent to it by mail) being in the 
hands of the drawee, of course, no effort would be made by it to prose- 
cute itself,” says the Kansas Supreme Court in Anderson v. Rogers, 
supra. In that case a check was received by the drawee bank, by 
mail, on December 12th after business hours. The bank was open for 
the transaction of business all day December 13th, but failed to open 
December 14th. The court held the collecting bank negligent in 
making presentment of the check. That under the statute there was 
still time to make a proper presentment, after the abortive one, will 
not avail the collecting bank or excuse it from responsibility for its 
negligent act, if the fund be lost tothe drawer. First Nat. Bank v. 
City Nat. Bank (Tex. Civ. App.) 34S. W. 458. 

The findings in the case at bar show that the National Bank of 
California, without instructions to that effect, or without evidence of 
custom or usage to support its act, and notwithstanding there was an- 
other and independent public agent for the collection of drafts, checks, 
etc., in the town of Coachella, sent the defendant’s check to the Coach- 
ella Valley Bank to collect from itself. It failed to make good. There 
was no capable or proper agent selected to act in the interest of the 
drawer between October sth and the close of banking hours of Oc- 
tober 15th, and the fund in the Coachella Valley Bank was lost. 

If it were conceded that, under section 3213, the National Bank, 
notwithstanding its negligent manner of making presentment, would 
be permitted to sit idly by, at defendant’s risk, for 10 days after the 
check reached Coachella, stillit was the negligence of the plaintiff and 
the agent it selected that caused the loss of the fund to the drawer. 
The check was in the hands of the subagent selected by the National 
Bank (the Coachella Valley Bank) on the morning of October sth, and 
it was not presented ‘‘within ten days” after it reached the place of 
payment, as it had not been presented up to the close of banking 
hours, on October 15th. The conclusion that plaintiff and its agent 
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were negligent is clearly supported by the findings, whichever view of 
the law is taken. 
Judgment affirmed. 


We concur: ALLEN, P. J.; SuHaw J. 


HOLDER IN DUE COURSE. 


Indorser, sued on note, entitled to give evidence that note executed under duress, 
without consideration, without first proving that plaintiff not a holder in due 
course, as such testimony directly affects the burden of proof; for if it is proved 
that the title of the person negotiating the instrument is defective, the burden 
shifts to the holder to establish that he is a holder in due course. 


Engle v. Hyman, N. Y. Supreme Court, Appellate Term, May 16, 1907. 


Seasury, J. This action was brought to recover on a promissory 
note indorsed by thedefendant. The defendant alleged that the note 
was given under duress and without consideration. The trial justice 
refused to receive proof of the circumstances under which the note 
was made, until some testimony was offered to show that the plaintiff 
was not a bona fide holder of the note. No evidence being offered on 
this subject, the justice directed a verdict for the plaintiff. 

The defendant excepted to the exclusion of the evidence as to the 
circumstances under which the note was given and to the direction of 
a verdict. The evidence offered was competent as affecting the bur- 
den of proof. Section 98 of the Negotiable Instruments Law provides 
as follows: 

‘* Every holder is deemed prima facie to be a holder in due course; 
but when. jit is shown that the title of any person who has negotiated 
the instrument was defective, the burden is on the holder to prove that 
he or some person under whom he claims acquired the title as a holder 
in due course.”’ 

The evidence which was excluded related expressly to the title of 
the person who had negotiated the instrument and tended to establish 
that the title of such person was defective. While it is true that, if 
the plaintiff was a bona fide holder of the note, his right to recover 
upon it would not be defeated, even if the title of the person who ne- 
gotiated it was defective, yet evidence of such a defective title was 
relevant upon the question as to whether the plaintiff was a bona fide 
holder. The presumption that the plaintiff was a holder in due course 
arose from the fact that he held the ncte, and this presumption 
remained with him until it was shown that the title of the person who 
negotiated the instrument was defective. When this was done, the 
burden was upon the plaintiff to prove that he or some person under 
whom he claims acquired the title as a holder in duecourse. The sec- 
tion of the Negotiable Instruments Law quoted above (98) as to who 
is deemed a holder in due course is declaratory of the law as it 
existed before the enactment of the Negotiable Instrument Law. 
(Vosburgh v. Diefendorf, 119 N. Y. 357; C. N. Bank v. Diefendorf, 
123 N. Y. 191, 206) * * * The court below erred in excluding the 

‘evidence offered as to the circumstances under which the note was 
made and delivered, and in directing a verdict. 

Judgment reversed, and new trial ordered. 





LEGISLATION IN 1907. 


DAYS OF GRACE AND MATURITIES IN NORTH CAROLINA. 


An Acr to amend Section two thousand two hundred and 
thirty-four of the revisal. 


The General Assembly of North Carolina do enact: 

SECTION 1, Every negotiable instrument is payable at the time fixed therein 
without grace (except as allowed by the succeeding section). When the day of ma- 
turity falls upon Sunday or a holiday the instrument is payable on the next succeeding 
business day. 

SEC. 2. This act shall be in force from and after July first, one thousand nine 
hundred and seven. 


Aw Act relating to days of grace, when allowed. 


The General Assembly of North Carolina do enact : 

SECTION 1. That Section twenty-two hundred and thirty-five (2235) Revisal of 
one thousand nine hundred and five of North Carolina, be amended so as to read as 
follows : 

“ All bills of exchange payable within the State, at sight, in which there is an ex- 
press stipulation to that effect and not otherwise, shall be entitled to days of grace as 
the same are allowed by the customs of merchants on foreign bills of exchange paya- 
ble at the expiration of a certain period after date or sight : Provided, that no days of 
grace shall be allowed on any bill of exchange, promissory note or draft payable on 
demand.” 

Sec. 2. That all laws and clauses of laws in conflict with this Act be and the 
same are hereby repealed. 

Sec. 3. That this Act shall be in force from and after July the first, one thou- 
sand nine hundred and seven. 

Nore.—These two amendments change the Nego- 
tiable Instruments Law of North Carolina by (1) cutting 
out the Saturday half-holiday and (2) by making sight 
bills carry grace only when expressly provided therein. 
The uniform Negotiable Instruments Law abolishes grace 
entirely, but when enacted in North Carolina, grace was 
retained as to sight bills. The law is now changed, as 
said, so that sight bills do not carry grace unless stipu- 
lated in the instrument. We append the two sections as 
they formerly stood: 

2234. Every negotiable instrument is payable at the 
time fixed therein with grace as allowed by the succeed- 
ing section. When the day of maturity falls upon Sun- 
day or a holiday,the instrument is payable on the next suc- 
ceeding business day. Instruments falling due on Sat- 
urday, when it is a holiday, are to be presented for pay- 
menton the next succeeding business day, except that 
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instruments payable on demand may at the option of the 
holder be presented for payment before 12 o’clock noon 
on Saturday,when that entire day is not a holiday. 

2235. All bills of exchange payable within the 
state at sight in which there is no express stipulation to 
the contrary shall be entitled to days of grace as the 
same are allowed by the customs of merchants on foreign 
bills of exchange payable at the expiration of a certain 
period after date or sight: Provided, that no days of 
grace shall be allowed on any bill of exchange, promis- 
sory note or draft payable on demand. 


PAY OF AND LOANS TO OFFICERS OF STATE AND SAV- 
INGS BANKS IN IOWA. 


An Acr to repeal Section eighteen hundred and sixty-nine 
(1869) of the code relating to pay of, and loans to, officers of 
state and savings banks and to enact a substitute therefor. 


Be it Enacted by the General Assembly of the State of Iowa : 
SECTION 1. That Section eighteen hundred and sixty-nine (1869) of the Code 
be, and the same is hereby repealed, and the following enacted in lieu thereof: 
Officers of savings and state banks may receive for their services a reasonable com- 
pensation, to be fixed from time to time in the by-laws, or by vote of the board of di- 
rectors, but no director, as such, shall be paid for his services. No officer or employe of 
the bank shall in any manner, directly or indirectly, use its funds or deposits, or any 
part thereof, except for the regular business transactions of the bank, and no loan 
shall be made by it to azy of them except upon the express order of the board of 
directors, made in the absence of the applicant, duly entered in the records of the 
board proceedings, and only upon the same security as required of others. Aut th. 
board of directors may, by resolution duly entered in the records of the board pro- 
ceedings, authorize loans to directors not holding any other office nor being an enploye, 
not exceeding a maximum sum at any one time, which resolution shall be voted upon 
in the absence of such director and any such loan shall be upon the same security as 
required of others. Any such officer or employe of the bank violating azy of the 
provisions of this section shall be guilty of embezzlement avd shall be imprisoned in 
the penitentiary not exceeding ten years, or fined tn a sum not less than the amount 
embezzled, or by both fine and imprisonment, but nothing tin this act shall prevent 
or defeat the right to recover upon any note or notes gtven in violation of its 
provisions. 
Nore.—Section 1869 is contained in Title IX of chap- 
ter 12 relating to ‘‘Banks.”” The new section 1869 is the 
same as the old, with the insertion of the words and pro- 
visions above italicized. 





BILLS OF LADING 


By THOMAS B. PATON, OF THE NEW YORK BAR, BEFORE 
THE VIRGINIA BANKERS’ CONVENTION, AT JAMESTOWN, 
JUNE 22, 1907. 


ATHREE years ago I had the pleasure of making an address to you upon the sub. 
ject of the Negotiable Instruments Law which governs so largely the instru- 
ments for the payment of money which enter into the dealings between banker 

and customer. I have been invited to address you to-day upon the subject of the 

Bill of Lading, an instrument promising the delivery, not of money, but of property, 

which is not and cannot be made negotiable to the same full extent as an instrument 

for the payment of money but which nevertheless, in view of the extent to which it is 
assigned and pledged for value and the large amounts of money which are advanced 
upon the faith of it, should be made tocarry to the bona fide holder far greater rights 
and security than it does at present. I am here, especially, as representing the 

Committee on Bills of Lading of the American Bankers’ Association to tell you some- 

thing of the work that Committee has been doing along the lines of improving the 

value of the bill of lading, and to enlist your interest, support and co-operation in that 
work. 

It will not be necessary for me to rehearse in any detail the facts concerning 
shipments under straight and order bills of lading, how the latter class are used as 
collateral, how their assignment is governed by the common and statute law, and how 
existing laws are inadequate to protect the assignees for value of these documents. 
This has all been made public many times before and with all this you are no doubt 
reasonably familiar. Roughly speaking, the greater proportion of our vast products 
are shipped upon straight bills of lading which, in the absence of statute, do not have 
to be taken up when the goods are delivered and which are not usually made the sub- 
ject of assignment. But probably one-sixth of the total shipments are made upon 
“shipper’s order” bills which, by their terms, must be surrendered upon delivery of 
the goods and by which the shipper, not only controls the goods until they are paid 
for, but uses the order bill as a means of obtaining advances from banks and carry- 
ing on his business. 

These order bills of lading are, therefore, the assignable class of bills of lading ; 
and as the bankers of the country are called upon by the shippers or other holders to 
loan between 2 and 3 billions of dollars every year upon the faith of these assignable 
order bills and as large amounts are also paid for these bills by merchants upon ship- 
pers’ drafts before they see the goods, it is self-evident that a document upon which 
such vast sums are advanced should be surrounded by the law and by the contract of 
the parties with every possible safeguard that the nature of the subject will admit of. 

Losses to bankers and others who have advanced value upon order bills of lading, 
where existing laws have failed to protect, have been caused by 

1. Material alteration or forgery of date, order clause, amount and other material 
particulars. 


2. Fictitious bills fraudulently signed by freight agent authorized to issue genuine 
bills. 


3. The issue of duplicate bills for the same shipment without marking the second 
bill duplicate. 
4. Bills misdescribing goods. 
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5. Delivery of the goods to the rightful owner without taking up the bill and sub- 
sequent fraudulent negotiation of the outstanding spent bill. 

6. Making the bank, which holds the bill as collateral and surrenders it upon pay- 
ment of the draft, liable for its genuineness and as warrantor of the quantity, quality 
and condition of the goods. 

7. Negotiation of bills by shippers without title to the goods or with encumbered 
bill; or where the carrier has a lien on the goods, not shown by the bill, for prior 
charges owed him by the shipper. 

8. Bills forged throughout. 

Some of these causes of loss it is impossible to provide against by any rule of law, 
as in the case of bills forged throughout; and in cases of misdescribed goods, the 
carrier cannot be held where the misdescription or misrepresentation is not the fault 
or fraud of his agent. Other causes of loss exist in some parts of the country, and do 
not exist, or are provided against, in other parts. For example, the warrantor liability 
for quantity, quality and condition has only been established down to date in three 
Southern states, although it is not unlikely the courts of other states may take the 
same view; and the serious cause of loss arising from the signing of a false bill by an 
authorized agent, while extensive, is not universal, as the courts in some states now 
declare the carrier liable in such cases. But, after all said, the losses upon bill of 
lading loans arising from these and other causes have been very severe; and under 
existing conditions it is too much like playing with fire to accept the order bill of lading 
as a safe bankabie collateral. The need is to improve the security in every practicable 
way, and while it is impracticable to raise the bill of lading to the same high footing 
upon which rests a negotiable instrument for money, and, at best, the banker must 
repose a greater degree of trust in the shipper, there are many ways in which the bill 
of lading may be bettered, and must be bettered, if it is to remain a basis of credit for 
the enormous advances made upon it and accomplish its mission as a security docu- 
ment. Apart from legal enactment. the order bill of lading is susceptible of improve- 
ment both in its form and its contract provision; and looking to the field of legisla- 
tion, the important part which it plays in shipping transactions as a credit instrument 
of commerce, calls for the enactment of laws which will properly and adequately define 
its nature, govern its assignability and provide the rights and liabilities of the various 
parties thereto. 

The Committee on Bills of Lading of the American Bankers’ Association have 
worked faithfully and assiduously for these objects. They have made repeated at- 
tempts to arrange conferences with representatives of the carriers with the view of 
framing a bill of lading which would contain contract provisions safeguarding the 
rights of assignees of these documents; they have also framed and introduced in 
Congress certain proposed laws which the necessities of the case seem to require. 

Down to the present time, bills of lading have been framed by carriers as if the 
shipper and carrier were the only parties to the contract; the proposition that third 
parties may acquire rights in the bill by assignment and that there may be a duty to 
safeguard the rights of assignees of the shipper by a proper form of document and 
suitable contract provisions has not been recognized or given weight. The position 
of the carrier has been that it is his duty to carry goods and to issue to the shipper 
a receipt and contract to deliver; but that it is no part of his duty to issue a docu- 
ment of such form and nature that the shipper may negotiate it for value and which 
will carry sure and certain rights to the transferée. The furthest the carrier has gone 
in this direction has been to print a contract provision on his bill known as the “‘order”’ 
clause, by the terms of which, if the word “order” is written on the bill, he will not 
deliver the goods except upon surrender of the bill, the primary object of this being to 
enable the shipper to control the possession of the goods until they are paid for. It 
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is these order bills which the shipper pledges as collateral, but they generally have the 
words “not negotiable” printed on them, to exempt them from the operation of cer- 
tain state statutes designed to give enlarged rights to third parties who may acquire 
them for value, and in any event they do not afford the necessary security for the large 
amounts of money that are risked upon them. 
When the Committee on Bills of Lading was appointed in the fall of 1905 there 
was in existence two joint committees of conference, one committee representing a 
number of shippers’ associations, including the Illinois Manufacturers Association 
and the American Shippers’ Association, and the other committee representing the 
carriers in what is known as the Official Classification Territory, comprising the rail- 
roads north of the Ohio and east of the Mississippi River. These shippers were dis- 
satisfied with the conditions of the existing uniform bill of lading and desired a read- 
justment of certain clauses of contract liability as between carrier and shipper. They 
held a meeting at Lakewood in December 1905 and on this occasion the Bankers’ 
Committee attended and asked to be allowed to participate in the conference. This 
participation was denied for the reason that it would disarrange plans already laid; 
but at the close of this particular conference, the Carriers’ Committee gave a hearing to 
the Bankers’ Committee and learned what the bankers desired. This joint conference 
of carriers and shippers has been going on ever since, and the statement has been re- 
peatedly made that as soon as the matters in dispute were disposed of, the bankers’ 
side of the problem would be taken up. Final agreement between carriers and ship- * 
pers upon the uniform bill of lading with new conditions was reached in the latter 
part of May and it now remains to be seen whether the parties to this conference 
will negotiate with the Bankers’ Committee with reference to such amendments and 
additions as will help the assignability of the bill and safeguard the rights of the as- 
signee. The onlyclause in the new draft as it now stands which makes the bill of 
lading better from the bankers’ standpoint than the old form of bill, is an alteration 
clause which provides 
“ Any alteration, addition or erasure in this Bill of Lading which 
shall be made without an endorsement thereof hereon, signed by the 
agent of the carrier issuing this Bill of Lading, shall be without effect, 


and this Bill of Lading shall be enforceable according to its original 
tenor.” 


Under the common law, a material alteration avoids a bill entirely. This clause 
gives the holder the right to enforce an altered bill according to its original tenor. 
This is one of the features that the bankers have been contending for. But the word- 
ing of this clause does not seem very strong in the holder's interest, and it is ques- 
tionable whether it would protect the holder in case of fraudulent alteration as dis- 
tinguished from innocent but unauthorized alteration. The clause would be.stronger 
if it specifically covered fraudulent alteration and followed the language of the bank- 
ers’ bill, which is that ‘‘any material alteration, addition or erasure, in or to an order 
bill of lading, fraudulent or otherwise, shall be void, and in the hands of a bona fide 
holder for value, not a party to the alteration thereof, such bill may be enforced accord- 
ing to its original tenor. Provided, however, that an alteration, addition or erasure in 
or to an order bill of lading made by the carrier issuing the same, or its officers or 
agents, with the consent of the holder thereof, shall be valid and effective.” 

But the Committee on Bills of Lading have not rested with mere attempts at 
amicable adjustment and establishment of rights which they deemed essential to the 
assignee for value of bills of lading. Probably nine-tenths of the shipments on order 
bills of lading are interstate, and the Committee early reached the conclusion that 
Congress, clothed with power to regulate interstate and foreign commerce, was the 
appropriate legislative body to make the necessary Jaws upon this subject. In Feb- 
ruary, 1906, a draft of an act was framed and introduced in Congress designed to 
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place order bills of lading on a negotiable footing. A hearing was had before the 
House Committee on Interstate and Foreign Commerce upon this measure in March 
and a full day given to its consideration. Many members of the House Committee 
were favorably impressed with the necessity cf regulating the assignability of bills of 
lading to meet commercial necessities, but the original measure was too drastic in 
that it provided full negotiability, to the same extent as money instruments, which in 
the case of bills of lading is impracticable of attainment. The chairman of the House 
Committee thereupon suggested an amendment of the initial measure in certain par- 
ticulars and a continuation of the hearing. At this juncture one of the representatives 
of the Carriers’ Committee made a public statement to the effect that the matters of 
difference between shippers and carriers were fast approaching settlement and this 
accomplished, the carriers would be ready to take up and discuss with the bankers 
the points which the latter deemed essential, to the end that all three interests, ship- 
pers, carriers and bankers might, if an agreement was reached, unite in a measure of 
legislation, regulating order bills of lading, which they could recommend for adoption 
by Congress. Asa result nothing further was done with the bankers’ measure at the 
session of Congress in the Spring of 1906; and as I have already said, the conference 
between shippers and carriers has only now resulted in a final agreement. 

In June 1906, Congress passed the Rate Bill and in Section 20 enacted a provision 
requiring the carrier to issue a receipt or bill of lading for property received for inter- 
state transportation and making the initial carrier liable to the holder of the bill, for all 
loss, damage, or injury, caused by the initial or any connecting carrier, and after satis- 
fying this liability, giving the initial carrier a remedy over against the carrier causing 
the injury. The significance of this provision is that it is the first regulation that Con- 
gress has ever made, under the Commerce clause of the Constitution, of interstate bills 
of lading; and having thus started out to regulate the bill and the contract liability 
thereunder, as between carrier and shipper, Congress has opened the door for such 
further regulation of the subject, not alone as between carrier and shipper, but extend- 
ing to the banker as well, as commercial interests require. Present the existing facts 
to Congress that interstate shipments are financed to the extent of several billion dol- 
lars yearly by the assignment of order bills of lading and that such assignability and 
the rights of assignees are not properly regulated or safeguarded as they should be, 
either by the contracts between carrier and shipper or by the common and statute 
laws of the different states, more or less conflicting and uncertain, and it would seem 
to be the duty of that body to provide a scheme of legislation which would govern the 
subject with justice to all parties concerned. 

Following this bill of lading enactment in the Rate Bill, the Bankers’ Committee 
on Bills of Lading, through its counsel, drafted certain proposed amendments to the 
Rate Bill, by way of addition to Section 20, designed to provide the necessary rules 
governing the assignment of interstate order bills of lading and safeguarding the 
rights of the assignee of bills of lading as far as the nature of the subject would permit. 
These were introduced in Congress at the short session beginning in December 1906, 
but were not given a hearing owing to the shortness of that session. They will come 
up next December and their enactment be urged by the Bankers’ Committee. 

I will not take your time by making any detailed statement of these proposed 
amendments. Their general object is to provide, by national law, a distinctive order 
bill of lading, with precise definition of the title and rights acquired by a bona fide 
transferee for value, and of the duties and liabilities of the carrier, having due regard 
to the nature of the business, the safety of the banker who loans upon such documents, 
and the relation and rights of the carrier. 

In skeleton outline the proposed amendments aim at 

1. A distinctive order bill of lading with the word “order’’ printed thereon; 
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2. Precise definition of the mode of transfer and of the rights of the transferee; 

3. Requirement that the carrier shall specify on the bill any claim of lien for 
prior charges other than that for the specific goods; 

4. Punishing a shipper who takes out and negotiates a bill without title or with 
an infirm title to the goods; 

5. Relieving the pledgee from warrantor liability; 

6. Requiring the surrender of the bill upon delivery of the goods, or indorsement 
in case of partial delivery, and giving an outstanding unsurrendered bill validity in the 
hands of a bona fide holder notwithstanding prior delivery, even to the then owner; 

7. Prohibiting and making criminal! the issue of false bills and making the car- 
rier liable to the bona fide holder of a false or fictitious bill issued by his agent; 

8. Exempting the carrier from liability where the bill misdescribes or misrepre- 
sents the goods through fraud of the shipper or holder where done without fraud or 
want of reasonable care on the part of the carrier or his agent; 

9. Making an altered bill good in the hands of a bona fide holder for its original 
tenor; 

10. Providing that the insertion of a “notify” person shall not affect the rights of 
the holder or constitute notice of any rights of the “notify’’ person to the property; 

11. Permitting the insertion of consistent and forbidding the insertion in a bill of 
lading of provisions inconsistent with the act; 

12. Prohibiting a greater charge for order bills than for other bills; 

13. Defining certain cases wherein the carrier may deliver property without sur- 
render of the bill. 

This, or some similar scheme of regulation established and given the force of law 
and the banker who advances money on interstate order bills of lading will be pro- 
tected to a much greater extent than at present and to the greatest extent, it is be- 
lieved, that the nature of the subject will permit of. From all that can be learned, the 
carriers will not seriously object to some of these propositions, as for example, the 
alteration clause, the relief from warrantor liability, the regulation of title as between 
holder and prior parties, and the provisions aimed at the fraudulent shipper. But 
there are two features that the carrier will strenuously oppose. These are the re- 
quirement that he issue a distinctive order bill by printing the word “order” upon it 
and the requirement that he shall be liable for a false bill issued by his agent. His 
opposition to these features springs from his dislike tobe responsible for the mistakes 
andthe frauds of the agents whom he employs. His contention against the distinc- 
tive order bill is that the great army of freight agents are not educated men and are 
apt constantly to make mistakes between two kinds of bills and issue one kind when 
they should issue another; that the much greater bulk of property is moved upon 
straight bills and they will be at great danger from the agent issuing an order bill 
when he thinks he is issuing a straight bill, involving the carrier in liability for not 
holding the goods. But all bankers know the ease with which a straight bill as now 
issued, which does not have to be taken up when the goods are delivered, can with 
the stroke of a pen by any fraudulent holder be changed to an apparent order bill by 
the mere writing in of the words “order of and notify” and then negotiated toa bank 
for what its face seemingly shows; and the large number of losses which have been suf- 
fered from this form of fraud alone makes the demand upon the part of the bankers rea- 
sonable that this simple safeguard of printing “order” on the bill, so as to make this form 
of fraud more difficult, shall be adopted. Why should lack of education or of com- 
petency be a valid argument? The carrier will not employ incompetent engineers, 
firemen or brakemen who are charged with safeguarding the lives of the traveling 
public; his conductors and passenger ticket agents are all men skilled in the minutae 
of ticket phraseology and differentiation; and why is it a difficult or impossible re- 
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quirement that every man, charged with the duty of signing and issuing a bill of lad- 
ing promising to deliver property, should be sufficiently skilled to tell the difference 
between a straight and an order bill? The carrier should employ none other. 

The opposition of the carrier to a requirement that he shall be responsible when- 
ever his freight agent com nits a fraud and signs and issues a bill of lading for which 
no goods have been received and a third party gives value for a false document, rests 
on like dislike to be responsible and stand for the acts of those whom he employs. 
But the carrier is the one that employs his agent and places him a position of trust 
and responsibility and on familiar principles should be responsible for the wrongful 
acts of those whom he holds out to the public as authorized, when such acts are done 
within the scope of their employment. So long as a bill of lading is a contract be- 
tween shipper and carrier alone, nobody is hurt by a false bill; but with the existence 
of the commercial necessities which lead to the assignment of bills of lading in ex- 
change for such enormous aggregates of value advanced by the commercial public, 
the situation is so changed that public policy requires the assumption of this liability 
by the carrier. The courts in some of the states already impose it upon the carrier 
and it should be the universal rule. There is no good reason which can be brought 
against it; only the dislike of the carrier to be responsible and his disinclination to 
contribute to the advancement of commercial dealings. 

With the ultimate end in view of improving the security of bills of lading to as- 
signees, the Committee on Bills of Lading have not confined themselves solely to the 
advocacy of congressional legislation. They have held themselves ready to encourage 
and actively assist in all other ways, means and methods by which this end may be 
accomplished. They have sought, in vain so far, to obtain a better bill of lading by 
agreement with the carrier, to the extent that the security may be thus bettered with- 
out legislation; and they have encouraged and through their counsel given active as- 
sistance in the framing of uniform state legislation governing the subject. There is 
in this country a body of commissioners on uniform state laws appointed from the 
different states, who have in the past framed and recommended for adoption by the 
respective state legislatures, a uniform negotiable instruments law, a uniform law on 
the subject of sales.and a uniform law on the subject of warehouse receipts. This 
body has now taken up a draft of an act to make uniform the law of bills of lading in 
the several states. Representing the Committee on Bills of Lading, I attended the 
meeting of this Commission last August in St. Paul, Minnesota, when this draft bill 
of lading code was presented, and last month I attended a meeting of the Committee 
on Commercial Law of this Commission at Philadelphia where the proposed code 
was gone over, section by section, and exhaustively discussed. This code contains 
most of the provisions that the bankers require but in addition it aims to codify the 
entire state law upon the subject of bills of lading and it differs in this respect from 
the bankers’ plan of congressional legislation, which simply aims to amend the Rate 
Bill by adding the requirements that I have outlined, leaving all other matters to the 
regulation of existing law. In view of the difficulties encountered in agreeing upon 
many of the provisions of the proposed code, it was determined at the meeting at 
Pailadelphia to further consider the subject this Fall at the annual meeting in Port- 
land, Maine, but to postpone final action and recommendation until the Summer of 
1908. The Bankers’ Committee do not oppose but welcome this effort at state codifi- 
cation and have done all they can to further it; if such a uniform code can be perfected 
and adopted, the business of loaning money upon bills of lading would be conducted 
with much more safety than at present. But it has been the judgment of the mem- 
bers of the Bankers’ Committee that Congressional legislation is the shortest, most 
direct and most appropriate mode of reaching the ends desired, so far as the greater 
bulk of shipments, which are interstate, are concerned. 

At the recent convention of the Texas Bankers’ Association, Mr. O. B. Colquitt, 
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one of the members of the Texas Railroad Commission, made an address upon the 
subject of safeguarding the bill of lading in which, while admitting the necessity for 
some corrective legislation, he doubted the wisdom of advocating congressional legis- 
lation and thought that the increased safeguards should be provided by the states and 
not by Congress. But to my mind, congressional legislation is the ideal solution of 
this problem. The country is one commercially and even should any single state 
reach a system of law which would be the acme of perfection so far as the regulation 
of bills of lading is concerned, generations will pass before similar uniform laws can 
be enacted in all the other states. The banker, loaning money upon bills of lading 
governed by the laws of his own state, may know the degree of protection his own 
state law affords, but he ‘s constantly taking bills which come from other states where 
the laws are different. State laws only have application within the limits of the sta‘e; 
they are at present conflicting and uncertain; and waiving the constitutional ques- 
tion whether, as to interstate bills, Congress and not the states, is not the proper regu- 
lating body, it would seem that the shortest and quickest route to uniform beneficial 
results is at the hands of Congress. 

The Committee on Bills of Lading of the American Bankers’ Association ask for 
the active support and co-operation of the bankers of Virginia in the work they are 
carrying on. This fight to better the bill of lading is your fight ; it is not a fight for 
unfair advantages or unreasonable requirements but for the establishment of princi- 
ples and rules of liability which are just and right. The subject is difficult but not 
impossible of regulation. Many state associations have appointed special committees 
of three on bills of lading to co-operate with the American Bankers’ Committee. I 
trust your Association will appoint a similar committee to investigate and bring to the 
attention of the National Committee the needs and requirements with respect to bills 
of lading in your own state. 


ORGANIZATION OF NATIONAL BANKS. 


At the close of the current fiscal year 6,521 national banks, with aggregate capital 
of $898,156 295, were in operation with bonds on deposit as security for circulation to 
the amount of $558.442.910, and circulation secured by bonds to the extent of 
$555,570.881. Including circulation to be redeemed from lawful money on deposit 
with the Treasurer on account of insolvent national banks, for those placed in volun- 
tary liquidation, and on account of banks reducing their circulation aggregating 
$48,217,809, the gross amount of national bank notes in circulation is $603,788,690. 
During the fiscal year in question, while 490 national banks were chartered with 
authorized capital of $34,015,000, the net increase in numher of banks by reason of 
liquidations, etc., was 414. The increase in capital by old associations and on account 
of those chartered during the year is shown to have been $65,082,500. The increase 
in bonds deposited as security for circulation was $37,837,700 and in circulation se- 
cured by bonds and lawful money $42.676,330. 

In the month of June charters were issued to 55 associations having authorized 
capital of $4,836,000, of which 34, with capital of $886,000, were with individual 
capital of less than $50,000, and 21, with capital of $3,950,000, banks with individual 
capital of $50,000 or more. Under authority of the act of March 14, 1900, charters 
have been issued to 2,276 national banks, with aggregate capital of $59,355,500, and 
since that date, under the act of 1864, banks to the number of 1,234, with capital of 
$148,537,800, were chartered, making the total number and capital of banks in- 
corporated from March 14, 1900, to June 30, 1907, 3,510 and $207,892, 300, respectively. 
Of the total number 1,906 were banks of primary organization, 1,146 reorganizations 
of State or private banks, and 404 conversions of State banks. The aggregate 
capital of converted and reorganized banks was $100,500,000, approximately, against 
capital of about $107,400,000 for the banks of primary organization. 
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BOOK NOTICES. 


BANKING AND BILLS OF EXCHANGE. The Canadian law of banks and banking, 
the clearing house, currency, Dominion notes, bills, notes, cheques and other 
negotiable instruments. By John Delatre Falconbridge, M. A., LL. B. of Os- 
goods Hall, Barrister-at-Law. 


This work is an exposition of the bank act and the bills of exchange act recently 
re-enacted as chapters 29 and 119 of the revised statutes of Canada, 1906. In con- 
nection with the bank act the author has discussed the general relation of banker and 
customer and the body of law merchant which governs that relation. Both the bank 
act and the bills of exchange act are illustrated by the leading Canadian cases. 

All American readers who have banking or commercial transactions across the 
border will find this work valuable and as the statutory law of Canada governing 
negotiable instruments (the bills of exchange act) is in many respects similar to our 
Negotiable Instruments Law, many cases decided in Canada under that act will be 
found useful by way of analogy. 

In that portion of the book devoted to banks and the banking act, the following 
subjects are treated: review of banking and banking legislation; usage and the law 
merchant; the bank act—short title and interpretation; application of the act; in- 
corporation and organization of banks; internal regulations; capital stock; shares 
and calls; transfer and transmission of shares; shares subject to trusts; annual state- 
ment and inspection; dividends; cash reserves; the issue and circulation of notes; 
business and powers of a bank ; warehouse receipts, etc. as collateral security ; interest 
and collection and agency fees; deposits and the current account; the purchase of 
the assets of a bank; returns by a bank; payments to the minister upon winding-up ; 
the curator; by-laws of the Canadian Bankers’ Association; insolvency of a bank; 
offences and penalties; schedules to the bank act ; the Canadian Bankers’ Association ; 
the clearing house; currency and Dominion notes. 


ADVERTISING AND OTHER ADDRESSES. By Francis Bacon James, of the Cincin- 
nati Bar; President of the Ohio State Board on Uniform Laws; Chairman of 
the Committee on Commercial Law of the Commissioners on Uniform State 
Laws in National Conference. 19907. The Robert Clarke Co., Cincinnati. 


Mr. James represents Ohio inthe Conference of Commissioners from the various 
states on Uniform States Laws. As Chairman of the Committee on Commercial 
Law of that body, he has had much to do with the framing and perfection of the 
Codes of the Law of Sales and of Warehouse Receipts which were approved and re- 
commended for uniform enactment by the legislatures of the different states, at the 
1906 session of the Conference. Mr. James has also actively participated in the pro- 
posed draft of a uniform law governing bills of lading, now pending before the state 
commissioners. 

The book now published contains a collection of the public addresses made by 
Mr. James on various occasions covering the following topics: Advertising as a 
branch of commercial education ; warehouse receipts; physical culture; negotiable 
documents of title; manual training; the merit system; education; protection; the 
commercial aspect of uniform state laws. 

The work covers 136 pages. In the publishers’ preface it is stated: ‘The pub- 
lishers nold the copyright to this volume in trust for the Cincinnati College of Finance, 
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Commerce and Accounts to which institution the proceeds of its sale go to increase 
the endowment fund. The great cause of commercial education and the part Cin- 
cinnati is playing in the movement are set forth inthe address on advertising.” For 
information concerning the sale of this work, address The Robert Clarke Company, 
Cincinnati. 


How MONEY IS MADE IN SECURITY INVESTMENTS. Second Edition, price $1.50. 
By Henry Hall. 52 Broadway, New York, 1907. 

Mr. Hall is a writer on financial and business topics and was long connected 
with the New York Tribune. His work covers some 250 pages of advice to investors 
upon how to study conditions and invest their money in stocks and bonds with profit- 
able results. There is much useful information in the book. Among the topics 
treated are: rate of interest on investments; bonds; stocks; cycles of prosperity and 
depression; normal yearly movements of prices; course of the stock market since 
1860; points to be watched; turning points in the market; dull days in stocks; when 
to buy securities; when to sell securities; maxims of Wallstreet; financial terms and 
phrases; range of leading stocks since 1890; interest rates and surplus deposits since 
1890. The work has an index. 


INDEBTEDNESS OF STATE AND SAVINGS BANKS IN IOWA. 


An Act limiting the indebtedness of state and savings banks 
and repealing Section eighteen hundred and fifty-five (1855) 
of the Code. 

Be it Enacted by the General Assembly of the State of lowa : 

SECTION 1. Section eighteen hundred and fifty-five (1855) of the Cede be and 
the same is hereby repealed. 

SEC. 2. State and savings banks may contract indebtedness or liability for the 
following purposes only: For necessary expenses in managing and transacting their 
business, for deposits, and to pay depositors; provided, that in pursuance to an order 
of the board of directors previously adopted, other liabilities not in excess of amount 
equal to the capital stock may be incurred. 

SEC. 3. All acts or parts of acts in conflict with this Act, are hereby repealed. 

Sec. 4. This Act being deemed of immediate importance, shall take effect and 
be in force from and atter its publication in the Regzster and Leader and the Des 
Moines Capital, newspapers published in Des Moines, lowa. 

Nore.—Section 1855 (contained in Title IX Chapter 
10 of the Code of Iowa relating to ‘‘Savings Banks’’) now 
repealed, and the above provision substituted, provided 
as follows: 

**Sec. 1855. Indebtedness. No savings bank, its 
directors or trustees, shall contract any debt or liability 
against the bank for any purpose whatever, except for de- 
posits and the necessary expenses of managing and trans- 
acting its business, and to pay obligations incurred for the 
purpose of obtaining money with which to pay deposits.” 
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THE PROPER TREATMENT OF REMITTANCES. 


N an interesting address by W. D. Pomeroy, Treasurer of the St. Louis Shoe Com- 
pany, before the St. Louis Credit Mens’ Association, the speaker said: 

If a check or draft is drawn on a bank or a party in the same city in which the 
payee has his office, the Common Law requires the presentation for payment on the 
day of the receipt or the next, else, under certain contingencies, loss may occur; if 
the check or draft is drawn on a bank inanother city, it should be forwarded promptly 
to the bank. 

An illustration by an actual instance will make the law clearer: The Bank of 
Montreal, Chicago, received a check for some $10,000, drawn on the State Street Sav- 
ings Bank, “being proceeds of a collection.” Asa matter of precaution the Bank of 
Montreal sent its messenger to the bank. The State Street Savings Bank said the 
check was good, but hesitated about paying it, and instead certified it. The certified 
check was accepted by the Bank of Montreal, which expected, of course, to clear the 
check the next day. Early onthe following day the State Street Savings Bank failed, 
with almost a total loss. 

The Supreme Court of Illinois held that the Bank of Montreal was negligent, under 
the circumstances, in accepting a certified check, and that they must bear the loss 
occasionedthereby. They had taken precaution, but had not taken proper precau- 
tion. It was their duty when they presented the check to have insisted on payment. 

Again, Potter Palmer, of Chicago, received a check of several thousand dollars 
on a Saturday, from one of his tenants, in ample time for deposit on that day, but did 
not deposit it until Monday afternoon, and the check, consequently, was not presented 
at the bank on which it was drawn until Tuesday, by which time the funds had dis- 
appeared, although on Saturday or Monday there was a sufficient balance to have 
paid the check. I was familiar with the facts at the time, and have no doubt of the 
final outcome of the litigation which followed. 

Again, let me cite an instance which came closer, and hurt, “although I was not 
in the least to blame.” . 

Some years ago, shortly after I had first undertaken office work, my employer 
received a bank draft on New York for seven hundred dollars from an Iowa corpora- 
tion. The draft was made to the order of the treasurer of the said corporation. An 
order for $300 worth of goods accompanied the draft. Believing the lack of endorse- 
ment was in error, I shipped the goods and returned the draft for proper endorsement. 
The Iowa corporation neglected to return the draft, subsequently failed, and paid only 
ten cents onthe dollar. This made me doan enormous amount of thinking,and I worked 
out the solution, which I have often practiced since with uniform success, and I be- 
lieve, perfect propriety. 

I believe the country merchants often are adepts in their line in getting double 
the quantity of goods to which they are entitled, and in the smooth way they work 
the extension of accounts. They play, with considerable success, the “injured feel- 
ing” game if we do not fall in with their plans. 

If we can get what is our right, without the debtor having any cause to com- 
plain, that is one of the things that it should be considered our duty to do. 

Take, for instance, the matter of defective remittances; in some cases, at least, it 
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is self evident that these remittances are not made by accident, but are made to kill 
time; as, for example: 

Letters purporting to enclose checks, 

Letters enclosing checks made out wrong/y. 

Letters enclosing checks not signed. 

Letters enclosing checks or drafts to the order of the remitter ot zudorsed. 

In all ordinary cases remittances are deposited promptly. In cases in which 
[ fear the error occurred purposely, I am in the habit of sending a messenger to the 
bank at once, if the draft is made on a bank in our city, and if made on a bank else- 
where I send it immediately to that bank with instructions for collection. In very 
many cases I have, by this promptness, collected on checks which would not have 
been paid had they been deposited in the usual way or had there been the least delay. 

In cases in which the check is not inclosed as stated I make it a rule to make a 
lraft for the amount specified in the letter, pin the letter to the draft and deposit it, 
notifying the debtor that the draft is made because the check was not enclosed. In 
such cases—and they have been very common—with a single exception, every draft 
has been paid. 

When checks are made out wrongly I write on the back of the check over our 
signature, “amount guaranteed,” mentioning the evidently correct amount,pin the debt- 
i's letter thereto and make the deposit. Checks so deposited have been paid with- 
out a single exception. 

In cases where checks are not signed, I write on the back of the check, over our 
signature, “within amount guaranteed,” pin the letter to the check and deposit it. I 
1ave never had a check thus treated returned unpaid. 

In cases where a check or draft is enclosed to the order of the debtor and not 
endorsed, I examine the letter carefully, and if it is as usual, that is, reads “enclosed 
find, ete., for credit of our account,” my rule is to supply the endorsement over my 
signature and retain the letter as my authority for so doing. 

I have obtained a legal opinion from three of the leading law firms of Chicago 
on this point; there seems to be no doubt that the remitter, by sending the draft or 
‘heck for credit and so specifying, authorizes the creditor to take the proper steps to 
collect on it. Subsequently I have had occasion to examine the decisions of the Su- 
preme Court of Iowa and Illinois on points which fully sustain the above opinions, 

I have aimed to mention only cases which are so common that we have many of 
them. I speak well within the facts by saying that hundreds of them have occurred 
in my work within the past five or ten years, and as I have had only one instance in 
which my rules have not worked and never a complaint on account of them, the re- 
sult has been most gratifying. 


THE UNION TRUST COMPANY, OF NEW JERSEY, 
JERSEY CITY. 


The Union Trust Company of New Jersey was organized on June 29, 1907, tak- 
ing over the deposit liabilities of the Second National Bank at the close of business on 
the day of organization. On July 1, the Union opened its doors and its first day’s de- 
posits were over $250,000, It has a capital of $500,000 which was heavily over-sub- 
scribed, and a paid in surplus of $125,000. The total deposits on the first day were 
$1,635,578, and total assets $2,264,681. It has one of the strongest board of directors 
of any trust company in New Jersey, being composed of thirty prominent business 
men and bankers of New Jersey and New York. R. W. Jones, Jr., who is the Presi- 
dent of the Oriental Bank of New York, is the Chairman of the Board. Samuel Lud- 
low, Jr., who was the President of the Second National for the past year, is the Presi- 
dent; Erskine Hewitt, Vice-President; James G. Hasking, former Cashier of tne 
Second, is Vice-President and Treasurer, and George E. Bailey, Secretary. 
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THE ‘BURROUGHS’ PASSES THE FIFTY-THOUSAND MARK. 


On April 20, 1907, the Burroughs Adding Machine Company celebrated the sale 
of the fifty-thousandth Burroughs Adding and Listing Machine. The purchaser was 
the Mechanics & Traders Bank, of Brooklyn, N.Y., which received machine No. 50,000 
as one of the 22 Burroughs Machines it purchased in one order on that day. The 
machine was decorated with a handsome silver plate, suitably engraved. 


On June 24 (the date of this writing), machine No. 53,216 had been officially recorded. 

A year or two before his death, William Seward Burroughs was rash enough to 
predict in the hearing of President Boyer of the Burroughs Company, that some day 
there would be 8,000 Burroughs Machines in use. This was said, however, in a fine 
burst of enthusiasm, which Mr. Boyer promptly set down to a naturally optimistic 
disposition, and thought no more about it. 

But in less than three years the prediction was completely fulfilled. In the first 
quarter of 1902 the number of machines in use went into five figures, and at the close 
of that year it stood at 12,537 Burroughs actually in use. In 1903 the figures jumped 
to 16,982; in 1904, 22,070; in 1905, 29,874; in 1906, 41,874; while the lowest esti- 
mate for 1907 is 56,000 machines in use. 

Mr. Burroughs’ “ optimistic ” prediction was to the effect that some day there would 
be 8,000 Burroughs machines in use. Between Jan. 1, and Decoration Day of this 
year the factory produced considerably over 8,000 machines, and was still a long way 
behind orders. 

It has never been possible to fully realize what fields the Burroughs Machine 
would develop for itself next. One thinks of the machine as being essentially a device 
for the busy marts of trade, where events move with a furious tread, to the quickstep 
tune of the ticker. And yet hundreds of Burroughs machines are doing their work 
far from the settled haunts of men. Up the mountain slopes of the Andes, slung in 
mule panniers, the Burroughs has been transported to handle the accounting of a 
lonely Bolivian silver mine. In the South African gold fields and the Rand; in far- 
off Paraguay and Chile; in Calgary, B. C., and San Pedro, N.M., in the depths of the 
lumber forest and the fringe of the Sahara—scarcely a spot on the earth’s surface so 
remote, or a business rated in Bradstreet’s so small, but there exists a need for the 
Burroughs Adding and Listing Machine, with the profit-making systems it develops. 


FIDELITY TRUST COMPANY, NEW YORK. 


The Fidelity Trust Company commenced business May 22, 1907. At the close 
of business June 29, its deposits were $3,004,622. This is a remarkable showing and 
reflects much credit upon the management. It has a directorate composed of thirty 
leading business men and bankers, which gives the Fidelity a strong prestige in busi- 
ness and banking circles. It has a capital of $750,000, surplus, $750,000, and undi- 
vided profits, $42,561. The officers are Samuel S. Conover, President; Wm. H. Bar- 
nard and John W. Nix, Vice-Presidents ; Andrew H. Mars, Secretary. 
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DEVOTED TO MATTERS 


Of Especial Interest to Savings Banks and 
Trust Companies. 


SAVINGS DEPARTMENTS OF 
STATE AND NATIONAL BANKS. 


Important opinion of Attorney General Robert H. McCarter of New Jersey that, under the 
act concerning savings banks, [1] it is illegal for a trust company or banking institution 
(not within the exception of the act) to advertise or hold out that it is a savings bank, or 
receive deposits as a savings bank, or advertise a savings department, using the word 
“savings *’ in connection with their business or in any other manner; and [2] a national 
bank doing business in New Jersey is subject to the same general prohibition, and, in the 
absence of an express right to use the word “* savings *’ in connection with its business con- 
veyed by act of Congress, the federal law does not prevent the State from limiting the right 
to use that phrase to such institutions as comply with the strict rules governing savings 
banks. 


STATE OF NEW JERSEY, 
DEPARTMENT OF BANKING AND INSURANCE. 


Davip O. Warkins, Commtssioner. 


TRENTON, June 20, 1907. 
J. W. S. Campbell, Esg., Cashier, 


The First National Bank, Freehold, N. J. 

Dear Sir: Your favor dated 6th instant, addressed to the Governor, ha 
been referred to this Department. In reply I enclose you a copy of the opinion 
of Attorney General McCarter, dated March 12th of this year, upon the subject 

Yours truly, 


Enclosure. David O. Watkins, Commissioner. 


STATE OF NEW JERSEY. 
OFFICE OF THE ATTORNEY-GENERAL. 


ROBERT H. MCCARTER, A/torney General. 
NELSON B. GASKILL, Asszstant Attorney General. 


TRENTON, N. J., March 12, 1907. 


Hon. Davip O. WATKINS, Commissioner of Banking and Insurance, 
State House, Trenton, N. J. 


DEAR SIR :—I have before me your favor of March 7th, in which you put three 


questions upon which you desire my opinion. 
* * * * * * * * * * * 


“2d. Section 46 of ‘An Act Concerning Savings Banks,’ ap- 
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proved April 21, 1876, provides that it shall not be lawful for any 
bank, banking association, firm, stock company, corporation or indi- 
vidual banker to advertise or put forth a sign as a savings bank, 
either directly or indirectly, or in any way to solicit or receive de- 
posits as a savings bank, except in the case of banks or deposit com- 
panies now authorized by law to receive deposits on interest, or 
banks incorporated under this act. Is it illegal for a trust company 
or banking institution to advertise a savings department, using the 
word ‘savings’ in connection with their business in any method or 
manner?” 


My judgment is that Section 46 of the Savings Bank Act prohibits the use of the 
words “savings bank” directly or indirectly, or the practice of receiving deposits as a 
savings bank. Hence, in my judgment, it is illegal for a trust company or a bank- 
ing institution (except, of course, in the case of banks or deposit companies authorized 
by law to receive deposits on interest, at the date of the passage of the Savings Bank 
Act, April 21, 1876, or banks incorporated under that act) to either advertise or hold 
out that it is a savings bank, directly or indirectly, or in fact solicit or receive deposits 
as a savings bank. 

I therefore conclude that it would be illegal for a trust company or banking insti- 
tution not within the exception of Section 46 of the Savings Bank Act, to adver- 
tise a savings department, using the word “savings” in connection with their busi- 
ness, in any method or manner. 

“3d. Hasa national bank doing business in New Jersey the 
legal right, under the act concerning savings banks above noted, to 
display signs advertising that it is doing a savings business or has a 
savings department, or in fact to use the word ‘ savings’ in connec- 
tion therewith ?” 

My judgment is that a national bank doing business in New Jersey is subject to 
the same general prohibition that either of the acts above referred to prevent an insti- 
tution organized under our state law from doing. While, of course, national banks 
are chartered by the National Government, yet they are not, for that reason, free from 
control by the states in which they are located. As was said by the Supreme Court 
of the United States in Waite v. Dowley, 94 U.S. 527: 

““We have more than once held in this court that the national 
banks organized under the acts of Congress are subject to state 
legislation, except where such legislation is in conflict with some 
acts of Congress, or where it tends to impair or destroy the utility 
of such banks as agents or [nstrumentalities of the United States, 
or interferes with the purposes of their creation.” 


The same court in the case of Davis v. The Elmira Savings Banks, 161 U.S. 275, 
at 287, thus expressed the rule: 


“Tt is certain that in so faras not repugnant to acts of Con- 
gress the contracts and dealings of national banks are left subject 
to the state law.” 


And in McClellan v. Chipman, 164 U. S. 347, it is stated : 
“Two propositions have been long since settled by the decisions of this court 


First. National banks ‘are subject to the laws of the State, 
and are governed in their daily course of business far more by the 
laws of the State than of the nation. All their contracts are governed 
and construed by state laws. Their acquisition and transfer of prop- 
erty, their right to collect their debts, and their liability to be sued 
for debts, are all based on state law. - It is only when the state law 
incapacitates the banks from discharging their duties to the govern- 
ment that it becomes unconstitutional.’ \atzonal Bank v. Com- 
monwealth, 9 Wall, 362. 

Second. ‘National banks are instrumentalities of the Federal 
government created for a public purpose, and as such necessarily 
subject to the paramount authority of the United States. It follows 
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that an attempt by a state to define their duties, or control the con- 
duct of their affairs, is absolutely void, whenever such attempted 
exercise of authority expressly conflicts with the laws of the United 
States, and either frustrates the purpose of the national legislation,or 
impairs the efficiencies of these agencies of the Federal government 
to discharge the duties for the performance of which they were 
created.’ Davis v. Elmira Savings Bank, 161 U.S. 275, 283. 


“These two propositions, which are distinct, yet harmonious, 
practically contain a rule and an exception, the rule being the opera- 
tion of general state laws upon the dealings and contracts of na- 
tional banks, the exception being the cessation of the operation of 
such laws whenever they expressly conflict with the laws of the United 
States or frustrate the purpose for which the national banks were 
created, or impair their efficiency to discharge the duties imposed 
upon them by the law of the United States.” 


Accepting the foregoing extracts as an expression of the highest authority upo, 
the true relation between national banks to the states wherein they are located, if 
we now turn to the National Bank Act we will find nothing therein which seems to 
expressly donate to institutions created by virtue of its terms, the right to use the 
word “savings.” They are, of course, empowered to receive deposits, and that au- 
thority has been held to act as special depository. 1 have found no decision justifying 
their acting as a savings bank proper, nor, indeed, any authority against such right, 
and whatever be the proper rule I think we can conclude that inthe absence of an ex- 
press right to use the word “savings” in connection with their business conveyed by 
the act of Congress, there is nothing in the Federal legislation which in any way pre- 
vents the State, in pursuance of its judicious policy, from limiting the right touse that 
phrase to such institutions as shall comply with the strict rules governing savings banks. 

This, I believe, answers your inquiries. Very respectfully yours, 

ROBERT H. McCARTER, A/forney General. 


SCHOOL SAVINGS BANKS IN THE UNITED STATES. 


The Comptroller of the Currency has received from Mr. J. H. Thiry, of Long 
Island City, N. Y.,a report of the operations of the school savings bank system to 
January 1, 1907, the report being dated March, 1907.t The system, it is stated, was 
established in 1885. 

Mr. Thiry asserts : ‘* Careful computation shows that more than $15,000,000 I as 
been saved by our public school pupils since the introduction in 1885 of the European 
plan, not including the amount shown in the published statistical table,” and that “it 
is to be noted that the stamp savings system and the various provident fundsof many 
cities are all tributary to the system of school savings banks.” 

Each teacher collecting savings from the pupils is treated as a school savings 
bank; hence, as shown, there are 5,523 banks in 1,016 school houses, with 168,862 
depositors out of 453,473 pupils enrolled. 

New York leads in the volume of funds deposited, followed by Pennsylvania, 
Ohio, Massachusetts, and Michigan, in the order named. In savings, as evidenced 
by the balances due, Pennsylvania leads; second in the list being New York, followed 
by Ohio and Michigan. The balance due Massachusetts’ depositors is less than the 
amount due in the other states herein named. 

The states which have school savings banks are: Maine, New Hampshire, Ver- 
mont, Massachusetts, Rhode Island, Connecticut, New York, New Jersey, Pennsyl- 


+ Mr. Thiry’s report of operations of school savings banks up to January 1, 1907, includes 79schools with 
853 banks in Canada, having $65,159.93 to credit of 9,117 depositors. 
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vania, Delaware, North Carolina, Missouri, Ohio, Indiana, Michigan, Wisconsin, 
Minnesota, Kansas, Washington, California and Oklahoma. 

The total number of school houses is 1,016; and the number of banks, 5,523. 
The present number of scholars on the register amount to 453,473, of which the de- 
positors number 168,862. 

There have been deposited since the introduction of the system, $5,360,186.56, 
while $4,615,729.27 has been withdrawn, leaving due depositors at date, $744,457.29. 


POSTAL SAVINGS BANKS IN THE PHILIPPINE ISLANDS 


MANILA, P. I., May 17, 1907. 
S1R:—I have the honor toinclose you a copy of my monthly report for the month 
of March, 1907. 
One hundred sixty-eight new offices were opened during the month of April, and 
the reports that are coming in are very encouraging. Respectfully, 
BEN. F. WRIGHT, Chzef, Postal Savings Bank Division. 


THE COMPTROLLER OF THE CURRENCY, Washington, D. C. 
BUREAU OF POSTS OF THE PHILIPPINE ISLANDS, 
OFFICE OF THE DIRECTOR OF POSTS, 
MANILA, P. I., May 14, 1907. 
S1R:—In accordance with the provisions of section 2 of act No. 1493 United 
States Philippine Commission, I have the honor to submit the following report of the 
operations of the postal savings bank division for the month of March, 1907: 


STATEMENT OF RESOURCES AND LIABILITIES. 


The following is a statement of the resources and liabilities of the postal savings 
bank as they appeared at the close of business, March 31, 1907: 
Resources— Pesos. 
Deposits with Hongkong and Shanghai Bank 
Deposits with Chartered Bank 
Deposits with International Bank. .................ccceeeeees 
In hands of insular treasurer 
In hands of Cashier, Manila post-office 
In hands of outside postmasters 
Interest (anticipated profits) 


361 885.29 

Liabilities— Sit 
BRGrvieUe) GEpenters DAIANCS..... ...2.ccccccesccccecsceces .. 361,780.39 
Stamps outstanding 104.90 


361,885.29 
BUSINESS TRANSACTED. 
A summary of the transactions for the month of March is given below: 
Debtt— Pesos. 
Depositors’ balances February 28, 1907 vooe S23 067.38 
Deposits received during March , 83,052.83 
Interest added to closed accounts in March cee 40.39 


406,030.53 

Credit— 
Withdrawals paid in March 44,250.14 
Depositors’ balances, March 31 361,780.39 


406,030.53 
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The following facts of a statistical nature have been prepared and are submitted 
herewith: 
STATISTICAL, 
Total number of accounts opened to date 
Total number of accounts closed to date 


Total number of accounts standing open to date. 
Total number of accounts standing open February 28 


Increase during March 


Number of deposits previously received 
Number of deposits received in March 


Number of deposits received to date 


Amount of deposits previously received 
Deposits received in March 


Total deposits received to March 31. 


Average amount of deposits made in March 
Average amount standing to credit of open accounts 
Largest individual balance 


Number of withdrawals in Manila in March 
Number of withdrawals in outside offices in March 
Number of withdrawals previously made 


Pesos. 
77,834.14 
44,250.14 


I 22,084.28 


Total amount of withdrawals previously made 
Total amount withdrawn in March 


Total amount withdrawn to March 31 
Average amount of withdrawals in March 


Total amount of deposits received to date 
Amount of interest paid to date 


Total amount entered to credit of depositors 
Less total withdrawals 122,084.28 


Balance to credit of depositors, March 31, 1907 361,780.39 


CLASSIFICATION OF DEPOSITORS., 








Occupation. No. Nationality.* No. Miscellaneous. 








Professional Americans RAED | TNCNIOE ccc ccccccccssess 


Clerical ...... ° 
Student class 
Agricultural.... 
Mercantile 
Soldiers and sailors 
Policemen 
Artisans 


Laborers 

Children 

Women—no occupation.... 

Miscellaneous and unclas- | 
sified 


341 
Europeans 
Asiatics 


| Societies 6 | 











* The above represents an increase over last month of 20 per cent. in the number of American deposi- 
tors, and 31 per cent. in the number of Filipino depositors. 
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CLASSIFICATION OF DEPOSITORS’ BALANCES, 





No. of Increase in| Average Amount of 
Amounts. accounts. | Numbers. | Accounts. balances. 


S85 


1,001 to 5,000. 
PINE ndgd ante ebdsscancdwstvnvencetsssmenssened 


~ 
SBAILEKR 


15,000.00 


ez 





| 


361,780.39 


= 


+ Fifty accounts remain open with no credit balances. 
INVESTMENT OF POSTAL SAVINGS BANK FUNDS. 


Owing to the fact that the question had not been settled as to whether the Gov- 
ernment was protected in the depositing of postal savings bank funds in the banks 
acting as Government depositaries under existing guarantees, no bank funds were 
deposited during the month of March, the funds being allowed to accumulate in the 
hands of the insular treasurer. 

On March 22 Act No. 1493, providing for the establishment of the postal savings 
bank, was amended by Act No. 1620 providing a wider field for the investment of 
postal savings bank funds. 

GENERAL. 

The marked increase in the amount of withdrawals made during the month was 
due in a large degree to the number of depositors who left the Islands on leave of 
absence. Asa result, the net gain in deposits was considerably smaller than in any 
previous month, though the total amount deposited was only slightly less than that 
deposited in the previous month. 

All of which is respectfully submitted. BEN. F. WRIGHT, 

Chief, Postal Savings Bank Division. 
The Secretary of Commerce and Police, 
Through the Director of Posts, Manila, P. I. 


THE BOWERY SAVINGS BANK REACHES ONE HUN- 
DRED MILLION DOLLARS IN DEPOSITS. 


At the close of business on July gth, the deposits in the Bowery Savings Bank 
reached a total of $100,000,000, a showing said to be unprecedented in the history of 
savings banks. On the following day, July 1cth, this amount was still further aug- 
mented, that being the last day upon which deposits could be made in order to receive 
interest from July Ist. 

President Wood said that the enormous increase in deposits in savings banks in- 
dicated in the most gratifying manner the continuance of the great national prosperity, 
the subsidence of the suburban real estate speculative fever and a return to normal 
conditions for security of their earnings on the part of the masses, to whom savings 
bank security and 4 per cent. interest made the most attractive proposition. A no- 
ticeable feature commented upon by savings bank officials is the influx of deposits from 
remote sections of the country where savings banks have been almost unknown, 
mainly because there was no need for them. This is taken as indicating that even the 
small hamlets are getting their share of prosperity. 





DEMAND AND TIME NOTES PAYABLE AT BANK. 


STATEMENT BY M. B. ROSENBERRY, ATTORNEY, OF WAUSAU, 
AT MEETING OF GROUP 6, WISCONSIN BANKERS’ ASSOCIATION. 


GHOULD a bank pay a customer's note at maturity and charge it to his account 

if it is made payable at said bank? Isthe rule the same regarding demand 
notes ? 

To a considerable extent this matter is now governed by statute in the state of 
Wisconsin. 

“SECTION 1678-17. Where the instrument is made payable at a bank, it is 


equivalent to an order to the bank to pay the same for the account of the principal 
debtor thereon.” 


There is no doubt but that this section makesa negotiable instrument payable at 
a specified bank, equivalent on the day of its maturity to a check of the principal 
debtor thereon, and it would be the duty of the bank to apply any funds then in its 
hands on account of such principal debtor to the payment of the note, whether the 
note were held by the bank or presented by a third party. 

DEMAND NOTES. 

Before proceeding to discuss the matter farther the question of demand notes 
may as well be considered. Prior to the adoption of the Negotiable Instruments Law 
in this state our Supreme Court had held that a promissory note payable on demand, 
whether with or without interest, is due forthwith and an action thereon against the 
maker is barred by the statute of limitations, if not brought within the time prescribed 
by statute after its date, and that where a demand note is payable at a particular place 
it is not even necessary to allege or prove that it was presented before the commence- 
ment of the action, and, therefore, that a demand note became due and payable imme- 
diately upon its inception, and that an action might be maintained thereon against the 
maker without any demand whatever. Turner v. Iron Chief Mining Co., 74 Wis. 355. 

Section 1678-1 provides that where a negotiable instrument is made payable upon 
demand, presentment must be made within a reasonable time after its issue, except 
that in the case of a bill of exchange presentment for payment will be sufficient if 
made within a reasonable time after the last negotiation thereof. 

“A reasonable time” is defined by the law as follows: 


“In determining what is ‘a reasonable time’ or ‘an unreasonable time,’ regard 
is to be had to the nature of the instrument, the usage of trade or business (if any), 
with respect to such instruments, and the facts of the particularcase. Where the day 
or the last day for doing any act herein required or permitted to be done falls on Sun- 
ys or on a holiday, the act may be done on the next succeeding secular or business 

ay. 

" It would seem that under the law as established by the decisions of the supreme 
court of this state and the negotiable instrument law as adopted by the legislature, 
that a note payable at a bank and then in the hands of the bank, payable on demand, 
is due immediately and should be treated, therefore, as a note payable at a fixed time 
upon which the day of maturity has arrived, and therefore no distinction seems to arise 
as to demand notes and notes due. 

It appears to be clear that the bank has a right to pay a matured note out of de- 
posits in its hands belonging to the principal debtor. The question then arises: Is 
it bound to do so? Prior to the adoption of the negotiable instruments law it was 
held in the state of Wisconsin, that although a bank had deposits in its hands belong- 
ing to the maker of the note, it was not obliged to apply such deposits to the pay- 
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ment of the note and might bring suit upon the note. Docter vs. Riedel, 96 Wis. 158 
APPLYING DEPOSITS TO PAYMENT OF NOTE. 


The decision was based upon the proposition that the right of the bank to apply 
the depositor’s moneys in its hands to the payment of the note was doubtful, and, 
therefore, the bank was not obliged to adopt that course. 

The right of the bank to so apply deposits being made clear by the negotiable 
instruments law, it is doubted if the case of Docter vs. Riedel would be followed. It 
would hardly be reasonable to permit a bank to bring suit upon a note when it had 
in its hands an order for the payment of the note and funds out of which it might be 
paid. It would, therefore, appear that the bank not only may, but is legally bound 
to apply moneys in its hands to the payment of a matured note. 

No specific act seems to be necessary in order to entitle the bank to apply the 
amount of the deposit on notes in its hands. If it refuses to pay other checks or 
notes which would otherwise be paid out of the funds in its hands, this is a sufficient 
appropriation. No notice to the customer is necessary although, of course, it would 
seem to be advisable, not from a legal, but from a business standpoint. The note, 
when paid, would operate as a voucher the same as a check. In order to be perfectly 
clear upon this proposition it is only necessary to bear in mind that a negotiable in- 
strument made payable at a bank is upon the day of its maturity equivalent to a check, 
For instance, if the depositor did not have funds sufficient to pay the entire amount 
of the note, the bank may, if it wishes, credit the amount of the deposit or it may 
withhold payment. The amount of the note may be charged against any account 
against which a check might be charged. For instance, if a depositor has accounts 
with the bank in different names, as “‘ household account,” ‘‘store account,” ‘“‘saw mill 
account,” if the moneys in the several accounts belong to one and the same person 
they may be treated as if deposited in one account. 


THE OUTLOOK IS OPTIMISTIC. 
(From Fisk & Robinson's ** Monthly Bulletin of Investments,” July 1, 1907.) 

Nothing occurred during June to cause us to modify the conservatively optimistic 
views we have expressed during the past few months. On the contrary, we feel that 
present conditions justify increased confidence. Broadly speaking, financial stringency, 
which has been the chief cause of concern, is not likely to increase; on the contrary, 
there is every reason to believe that it will gradually diminish until normal conditions 
are again established. This is assured by the conservative course adopted by the 
great industrial and commercial interests, and which has greatly facilitated that ad- 
justment between financial needs and money supply which inevitably must occur at 
intervals. This adjustment has been under way now for some time, and is still pro- 
ceeding in a manner well calculated to bring about desired results without business 
disturbance. 

In considering the view, so generally expressed and so well formulated by Vice- 
President Vanderlip of the National City Bank, in his recent address, that our future 
prosperity depends largely on the attitude of some of our public officials, we should 
remember that while it is comparatively easy for officials and for legislators to take 
hasty and unwise action, it is the people’s will and the decisions of courts which ulti- 
mately prevail. The recent inconsiderate state legislation now generally regarded by the 
public as ill-advised, jeopardizes alike the employees’, the security holders’ and the 
railroads’ interests, and the veto of the Governor of New York and the rejection by 
the Wisconsin legislature of a two-cent rate law as well as the suspension by the 
courts of Kansas of the operation of a similar measure, give assurances that the 
political opportunists are not to have unchallenged sway in the future. 





BANK TAXATION IN MINNESOTA. 


Opinion of Attorney-General Young that (1) incorporated banks must pay registry fee on 
mortgages taken for loans (2) private banks need not incorporate but cannot use word 
‘* bank” and are subject to examination and (3) the recent U. S. Supreme Court bank tax 
decision does not affect the method of taxing state and national banks in Minnesota, as the 
tax is assessed on the stockholders and not on the bank. 


‘THE following letter from Attorney-General Young was read at the meeting of 
Group I of the Minnesota Bankers’ Association held at Winona, on June 21, 1907: 
Thomas J. Meighen: ST. PAUL, June 18, 1907. 

DEAR SIR:—In your recent favor you ask my opinion on the following questions : 

1. “ Are incorporated banks liable to pay the registry fee upon mortgages taken 
for loans made by said banks ?” 

2. “Does chapter 111, laws of recent session, require private banks to in- 
corporate before April ist, 1908, or does it simply subject them to examination ?” 

3. “ Under recent decision of U. S. Supreme Court, is that portion of capital of 
national banks invested in government bonds and deposited to secure circulation, 
exempt from taxation, or what, in your opinion, is the effect of said decision ?”’ 

Answering your questions in their order I beg to say: 

1. In my opinion all banks must, under the terms of the law, pay the registry 
tax on mortgages taken to secure their loans since the law went into effect. This 
registry tax is, strictly speaking, not a tax on property. It is a tax on the privilege of 
recording mortgages. It is somewhat similar in this respect, to the inheritance tax. 
The courts hold that the latter is not an impost upon property; that it is a charge upon 
the privilege of receiving the property of a deceased person. Theclaim, therefore, cannot 
be made as to either a registry or inheritance tax that it amounts to double taxation. The 
proviso tothe third section of the registry tax law is somewhat mystifying. It was evi- 
dently injected as an amendment, by some one who was trying to exempt mortgages 
running toinsurance companies. There are no “other methods of commutation” under 
our law, than the gross earnings taxes. But as taxes on the gross earnings (or premiums) 
of insurance companies are not imposed “in lieu of all other taxes” (their real estate 
being subject to direct taxes) we have held that they are not exempt, under this 
clause, from the registry tax. 

2. I do not understand that chapter 111, laws 1907, compels private banks to in- 
corporate. If they do not incorporate it prohibits the use of the word “bank” in 
connection with their business, and also subjects them to examination by the super- 
intendent of banks. 

3. Government bonds are not subject to state taxation, but, under the law provid- 
ing for the assessment of bank stocks, I do not believe that such bonds owned by a 
bank should be taken into consideration. The recent decision of the federal supreme 
court has caused a great deal of comment, and, upon a casual reading thereof, I was 
of the opinion that it applied to and affected our method of assessing such stocks. A 
careful examination of the case, however, convinces me that it does not affect our 
law at all. 

In the case referred to a law of the state of lowa was under consideration, which 
provided, in effect, that shares in national banks should be assessed to the owners at 
the place where the bank was situated; the tax should be paid by the bank, and a 
lien was given to the bank upon the shares as security for the money paid by the 
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bank for taxes. The same law provided that the stock of state banks should be 
assessed to the banks, and the shares should “not be assessed to the owners.” The 
‘question was, whether, under that law, a state bank was assessable for government 
bonds owned by it. The court held that, under this plan, the bank was assessed 
upon its property instead of the stockholders on their stock, and that taxes could not 
be imposed upon United States bonds owned by the bank. The court further said: 

“There may be a tax upon the shares of a corporation, which are property 
distinct from that owned by the corporation, and, with a different owner, without an 
allowance of the exempticn due to the property of the corporation itself, while if the 
tax is upon the corporation’s property all exemptions due it must be allowed.” 

Under the Iowa law referred to the court held that it was evidently intended that 
the stock of national banks should be assessed to the owners, and that the bank 
should pay the tax and charge the amount against the stockholders. In such case no 
bond exemption could be claimed, but the stock of state banks was exempt and, in 
lieu of its assessment, the property of the bank was to be assessed as such. 

If, under the law, the stock is to be assessed instead of the property of the bank, 
it is clear that there can be no exemption claimed for United States bonds owned by 
the bank, because the individuals who own the stock do not own the bonds. In my 
opinion it is clear that, under chapter 60 of the laws of 1905, all incorporated banks 
in chis state, whether national or state, are to be treated as the agents of the stock- 
holders, and that the stock, and not the property of the bank, is to be assessed in the 
mame of the bank. The tax is to be paid by the bank and charged to expense. It is 
expressly stated, in section 26, that ‘to secure payment of taxes”’ the bank shall “de- 
duct from the annual earnings of the bank such amount as may be necessary to pay 
any taxes upon the shares of stock.” This language excludes the idea that the 
property of the bank, as such, instead of its shares, was intended to be taxed, and 
shows that the rule which prevails in Iowa as to national banks, prevails here as to 
both national and state banks, and that there are no deductions to be made on account 
of the ownership by the bank of United States bonds. 

E. T. YOUNG, A/fforney General. 


PAYMENT OF TREASURY DRAFTS AND OFFICIAL 
CHECKS OF PUBLIC DISBURSING OFFICERS. 


TREASURY DEPARTMENT, June 22, 1907. 


The following sections of the Revised Statutes of the United States and the sub- 
sequent regulations are published for the information and guidance of all concerned: 


SEC. 306. At the termination of each fiscal year all amounts of moneys that are 
represented by certificates, drafts, or checks, issued by the Treasurer, or by any dis- 
bursing officer of any Department of the Government, upon the Treasurer or any 
assistant treasurer, or designated depositary of the United States, or upon any national 
bank designated as a depositary of the United States, and which shall be represented 
on the books of either of such offices as standing to the credit of any disbursing officer, 
and which were issued to facilitate the payment of warrants, or for any other purpose 
in liquidation of a debt due from the United States, and which have for three years or 
more remained outstanding, unsatisfied, and unpaid, shall be deposited by the Treas- 
urer, to be covered into the Treasury by warrant, and to be carried to the credit of 
the parties in whose favor such certificates, drafts, or checks were respectively issued, 
or to the persons who are entitled to receive pay therefor, and into an appropriation 
account to be denominated “ outstanding liabilities.” 

SEC. 308. The payee or the bona fide holder of any draft or check, the amount 
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of which has been deposited and covered into the Treasury wr to the preceding 
sections, shall, on presenting the same to the proper officer of the Treasury, be entitled 
to have it paid by the settlement of an account and the issuing of a warrant in his 
favor, according to the practice in other cases of authorized and liquidated claims. 
against the United States. : ; 

SEC. 309. The amounts, except such as are provided for in section three hundred 
and six, of the accounts of every kind of disbursing officer, which shall have remained 
unchanged, or which shall oa bone been increased by any new deposit thereto, nor 
decreased by drafts drawn thereon, for the space of three years, shall in like manner 
be covered into the Treasury, to the proper appropriation to which wr belong ; and 
the amounts thereof shall, on the certificate of the Treasurer that such amount has 
been deposited in the Treasury, be credited by the proper accounting officer of the 
Department of the Treasury on the books of the Department, to the officer in whose 
name it had stood on the books of any agency of the Treasury, if it appears that he 
is entitled to such credit. 

SEC. 310, The Treasurer, each assistant treasurer, and each designated ene 
of the United States, and the cashier of each of the national banks designated as suc 
depositaries, shall, at the close of business on every thirtieth day of June, report to 
the Secretary of the Treasury the condition of every account standing, as in the pre- 
ceding section specified, on the books of their respective offices, stating the name of 
each depositor, with his official designation, the total amount remaining on deposit 
to his credit, and the dates respectively, of the last credit and the last debit made 
to each account. And each disbursing officer shall make a like return of all checks 
issued by him, and which may then have been outstanding and unpaid for three 
years and more, stating fully in such report the name of the payee, for what purpose 
each check was given, the office on which drawn, the number of the voucher received 
therefor, the date, number, and amount for which it was drawn, and, when known, 
the residence of the payee. 

REGULATIONS, 


1. Any Treasury draft, or any check drawn bya public disbursing officer still in 
service, which shall be presented for payment within three full fiscal years from its 
date, will be paid in the usual manner by the office or bank on which it is drawn, 
from funds to the credit of the drawer. Thus, any such draft or check issued on or 
after July 1, 1904, will be paid as stated above until June 30, 1908, and the same rule 
will apply for subsequent years. 

Any such draft or check which has been issued for a longer period than three full 
fiscal years will be paid only by the settlement of an account in this Department, as 
provided in section 308, Revised Statutes, above published; and for this purpose the 
draft or check will be transmitted to the Secretary of the Treasury for the necessary 
action, or, if lost, proof of ownership and loss, and a bond of indemnity must be 
furnished. 

2. At the close of business on every 30th day of June, the Treasurer, the several 
assistant treasurers, and national bank depositaries will render tothe Secretary of the 
Treasury,as required by section 310, also above published, a list of all disbursing 
officers’ accounts still unclosed which have remained three fiscal years or more un- 
changed on the books of their respective offices or banks, either by debit or credit, 
giving in each case the name and official designation of the officer, the date when the 
account was opened, the date of last debit and last credit, and the balance remaining 
to his credit. 

3. Every disbursing officer will, upon receipt of the statement of his disbursing 
account for the month of June of each year, from the office or bank in which his 
funds are kept, immediately make a return to the Secretary of the Treasury of all 
checks drawn by him which have been outstanding and unpaid for three full fiscal 
years on the 30th of June of that year, as also required by section 310, stating the 
number of each check, its date, amount; in whose favor, on what office or bank, and 
for what purpose drawn; the number of the voucher in payment of which it was 
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drawn, and if known, the residence of the payee, and inclose in said return all checks 
described therein which may be in his possession. 

4. Whenever any disbursing officer of the United States shall cease to act in that 
capacity, he will at once inform the Secretary of the Treasury whether he has any 
public funds to his credit in any office or bank, and, if so, what checks, if any, he has 
drawn against the same which are still outstanding and unpaid. Until satisfactory 
information of this character shall have been furnished, the whole amount of such 
moneys will be held to meet the payment of his checks properly payable therefrom. 

In case of the death, resignation, or removal of any disbursing officer, checks 
previously drawn by him will be paid from the funds to his credit, unless such checks 
have been drawn more than four months before their presentation, or reasons exist 
for suspecting fraud. Any check previously drawn by him and not presented for pay- 
ment within four months of its date will not be paid until its correctness shall have 
been attested by the Comptroller of the Treasury or his chief clerk. 

6. If the object or purpose for which any check of a public disbursing officer is 
drawn is not stated thereon, as required by Departmental regulations, or if any reason 
exists for suspecting fraud, the office or bank on which such check is drawn will re- 
fuse its payment. 

These regulations are intended to supersede those of April 16, 1903, on this 
subject. GEORGE B, CORTELYOU, Secretary. 


SALE OF WAREHOUSE CERTIFICATE COLLATERAL 
WITHOUT SPECIAL TAX. 


Warehouse certificates taken as security for loan by a bank may be sold privately in one 
lot without incurring special-tax liability. If divided into several lots, they must be sold at 
public auction. 
TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 
WASHINGTON, D C., June 21, 1907. 


S1r:—In reply to your letter of the 17th instant, you are informed that section 
3244, Revised Statutes, reads, in part, as follows: 


But no special tax shall be held to accrue on a sale of distilled spirits, wines, or 
malt liquors made by a person who is not otherwise a dealer in liquors, where such 
spirits, wines, or liquors have been received by the person so selling as security for or 
in payment of a debt, * * * and where such spirits are sold by such person in one 
parcel only, or at public auction in parcels not less than 20 wine gallons. * * * 


You are therefore advised that you can, without incurring special-tax liability, sell 
the warehouse certificates taken as collateral security for a loan in one lot, privately; 
but if several certificates have been taken as collateral for the same loan, and it is de- 
sired to dispose of them in different lots, they must be sold at public auction, each lot 
representing at least 20 wine gallons of spirits. Respectfully, 

Mr. . JOHN G. CAPERS, Commissioner. 


THE MELLON NATIONAL BANK, PITTSBURGH, BREAKS 
THE RECORD. 


July 2d, the Mellon National Bank, of Pittsburgh, made the highest known record 
for individual clearings in a single day. On that date it took to the clearing house 
$2,948,120.90. The total clearings of the associated banks on that day were 
$13,315,444.72, which establishes a new record for the Clearing House Association of 
Pittsburgh. The Mellon leads all the members of the association in business. Its 
clearings for three days, June 29th, July 1st and 2d, were nearly $9,000,000. This 
does not look much like a reaction in business. 





GEORGE E. ROBERTS. 


AT a meeting of the board of directors of the Commercial National Bank of Chicago 
- on July 5, Hon. George E. Roberts, who has been the Director of the Mint since 
1898, was unanimously elected President of that institution to succeed the late James H. 


Eckels. This news came as quite a surprise to the financial world, following so closely 
thetalked of merger of the Commercial and Continental National banks, which merger 
it was found impracticable to effect. It is understood that the selection of Mr. Roberts 
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was brought about by E. H. Gary and Franklin Mac Veagh, the latter being Chair- 
man of the board since the death of Mr. Eckels. 

Mr. Roberts is a native of Iowa. He was educated in the common schools of the 
State. He entered the office of the “‘ Fort Dodge Messenger” at the age of 16, and 
learned the printers trade. By perseverance and ambition he obtained an interest in 
the paper and finally full ownership. He was elected State Printer for the State of 
Iowa by the legislature, at the age of 24. He took an active interest in public affairs, 
particularly financial subjects. He wrote a reply to “Coins Financial School,” en- 
titled “Coin at a School of Finance.” He contributed a number of campaign articles 
during the famous presidential campaign of 1896. He also wrote “ Money, Wages 
and Prices” for the National Sound Money League, which was one of the strongest 
papers on “ Sound money”’ during the “ battle of the standards.” He was appointed 
Director of the Mint by President McKinley in 1898, upon the request of Secretary 
Gage. But his appointment was not a political one. 

Mr. Roberts recently contributed an article to the North American Review, on 
the “ Central Bank,” which has attracted international attention. It is, in the opinion 
of many students of finance, the most comprehensive and practicable plan for a 
“Central Bank” that has as yet been brought out. 

The Commercial National Bank of Chicago is to-day one of the strongest institu- 
tions in this country. It has a capital of $3,000,000, surplus fund of $3,000,000 and 
on May 20, the last call of the Comptroller, its undivided profits were $1,194,046, and 
the deposits were $40,054,922. It has a directorate composed of some of the most 
prominent business men and bankers in the United States. 

The Directors are: Franklin Mac Veagh, of Messrs. Franklin Mac Veagh & Co., 
Chairman of the Board; William J. Chalmers, President Commercial National Safe 
Deposit Co.; Robert T. Lincoln, President of the Pullman Company; E. H. Gary, 
Chairman United States Steel Corporation; Darius Miller, First Vice-President of the 
Chicago, Burlington & Quincy Ry. Co.; Charles F. Spalding, President Spalding 
Lumber Co.; Williain V. Kelley, President American Steel Foundries; Robert H. 
McElwee, President Menominee River Lumber Co.; Alexander F. Banks, President 
Elgin, Joliet & Eastern Railway Co.; Edward P. Russell, of Messrs. Russell, Brewster 
& Co.; Alfred Cowles, President Rialto Co.; Joseph T. Talbert, Vice-President; Ralph 
Van Vechten, Second Vice-President. 

The official staff is : George E. Roberts, President ; Franklin Mac Veagh, Chair- 
man of the Board; Joseph T. Talbert, Vice-President; Ralph Van Vechten, Second 
Vice-President; David Vernon, Third Vice-President; Nathaniel R. Losch, Cashier ; 
George B. Smith, Assistant Cashier; Harvey C. Vernon, Assistant Cashier; H. Ers- 
kine Smith, Assistant Cashier; William T. Bruckner, Assistant Cashier; Edgar N. 
Johnson, Auditor. 


THE MERCHANTS’ NATIONAL BANK OF BURLINGTON, 
IOWA. 


The Merchants’ National Bank of Burlington, lowa, makes an excellent showing 
in its last report to the Comptroller, of May 20. On that date its deposits were 
$1,223,338, which is nearly $50,000 more than the deposits of either of the other 
national banks in that city. Its surplus and profits on the same day were $123,063 ; 
loans and discounts, $816,174; cash, $79,221 ; due from banks and U. S. Treasurer, 
$209,377; bonds and securities, $284,448. The capital is $100,000. Much credit is 
due J. L. Edwards, the President, for this fine showing. He is a member of the Ex- 
ecutive Council of the American Bankers Association, and takes an active interest in 
the affairs of that Association as well as the Iowa State Association. 





THs department is carried on for the benefit of all subscribers, who are entitled 
to submit questions of general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of those submitting inquiries are 
published, unless special request is made to the contrary. 
For unpublished replies, of a private nature. a reasonable charge is made. 


NOTICE OF DISHONOR TO INDORSERS. 


Is personal notice of dishonor given to an indorser of a note on Christmas, sufficient or in- 
valid? The time in which notice of dishonor must be mailed to indorsers, under the Ne- 
gotiable Instruments Law, stated. 


Editor Banking Law Journal: ,» WISCONSIN, June II, 1907. 

DEAR SIR:—Would be pleased to see the following inquiry answered through 
the columns of the JOURNAL. Re 

I hold a note which fell due Monday, December 24, 1906, and was not paid. 

There are three indorsers on the note, The last indorser was personally notified 
of non-payment on Christmas, the following day, and the note was duly protested by 
a notary on December 26th, and notices mailed to each of the indorsers. Are the 
indorsers not legally held liable for the payment of the note? The day following the 
day the note fell due being a holiday. WISCONSIN CASHIER. 


Aswer.—The note in question fell due Monday, December 24, 1906. 
It should have been protested on the day of dishonor and the protest 
made by the notary on December 26 was of no avail (See N. I. L. 
Wis. Sec. 1681-12 which provides that ‘‘when a bill is protested such 
protest must be made onthe day of dishonor unless delay is excused” 
etc). 

But not being a foreign bill of exchange protest was unnecessary 
(Sec. 1681-9 as amended by Ch. 41 L. rgo1) and the indorsers would 
be held provided due demand was made upon the day of dishonor and 
due notice of dishonor given the indorsers as required by law. 

What notice of dishonor was given? One of the indorsers was 
personally notified on Christmas Day and the notary mailed notices of 
dishonor to each of the three indorsers on the next business day after 
the note was dishonored, namely, Wednesday, December 26, 1906. 

As to the personal notice given one of the indorsers on Christmas, 
the question arises whether a notice of dishonor given an indorser on 
a legal holiday (Christmas is declared by the statute of Wisconsin to 
be a legal holiday) is valid or amounts to nothing? . 

Notice of dishonor given on a legal holiday was held valid by the 
Supreme Court of Louisiana in Deblieux v. Bullard, 1 Robinson, 66, 
decided in r841, in which a note became due 1-4 July 1838, was cor- 
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rectly protested on the third, but notice was given to the indorser on 
the 4th of July, which was a day of public rest. The court said: ‘It 
is the frequent complaint of indorsers that notices of protest are given 
too late. Thisis the first time in our jurisprudence that a complaint 
is made of notice being given tooearly. The earliest notice of protest 
affords the greatest facility to the indorser to guard and protect his 
interests. The English books say that notice may be given on a Sun- 
day, public days of rest, Thanksgiving, etc., but that the indorser is 
not bound to open the letter containing the notice, or to act on it, 
until the next day (Bayley on Bills, edition of 1836, pages 265-266, and 
notes). This principle of the English law is founded on that strong 
reason which is the same in all countries.” 

We have some doubt whether, so far as Sunday is concerned, ser- 
vice of notice of dishonor on that day would be valid; but the ser- 
vice of notice of dishonor in this case on Christmas would probably 
be valid under the laws of Wisconsin. See Spalding v. Bernhard, 76 
Wis. 368, wherein the court held that in designating certain days as 
legal holidays, the legislature did not give them the same status as 
Sunday, and that acts not expressly prohibited, remained lawful to 
be done. It has been held that the Wisconsin statute does not pro- 
hibit a justice of the peace from issuing a summons on such a holiday 
(Weil v. Geier, 61 Wis. 414) and the Wisconsin court in the Spalding 
case referred to decisions in several other states wherein various acts 
done on legal holidays were held valid, among others to the Oregon 
case of Whitney v. Blackburn, 17 Ore. 564, wherein it was held that 
although the service of process issued from a court upon a legal holi- 
day was irregular and might be set aside, yet that the service of no- 
tice of a contested election on that day was valid. 

Coming to the sufficiency of service of notice of dishonor by mail- 
ing notice to the three indorsers on Dec. 26, the next secular day after 
the note was dishonored, this is governed by the rule of the Negotia- 
ble Instruments Law which provides: 

‘‘Where the person giving and the person to receive 
notice reside in the same place notice must be given with- 
in the following times * * * 3. If sent by mail, it must 


be deposited in the post-office in time to reach him inthe 
usual course on the day following (dishonor)”—sec. 1678 
— 3: 

‘*‘Where the person giving and the person to receive 
notice reside in different places, the notice must be given 
within the following times. 1. If sent by mail, it must 
be deposited in the post-office in time to go by mail the 
day following the day of dishonor, or if there be no mail 
at a convenient hour on that day by the next mail there- 
after * * *” Sec- 1678-34. 

It will be observed that there is a difference in the time at which 
the notice must be mailed on the day followiug between in-town and 
out-of-town indorsers. In the case of in-town indorsers, under the 
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rule provided, the notice must be mailed sufficiently early to reach 
them in the usual course on the day following dishonor, while in the 
case of out-of-town indorsers, the notice must be only mailed in time 
to go by mail on that day, provided there is a mail at a convenient 
hour; otherwise the next following mail. 

Assuming the three indorsers in this case are in-town indorsers, 
we think they would be discharged where the notices were mailed the 
next business day following dishonor, unless such mailing was in time 
to reach them in the usual course on the same day, (except the in- 
dorser probably charged by the personal notice on Christmas,) as the 
tule contemplates that the notice shall be mailed in time to reach the 
indorser not later than the business day following dishonor, as dis- 
tinguished from mere mailing on that day. But if any of the indor- 
sers reside in another place, the notice mailed on December 26 would 
be in time. 


BANK TAXATION IN PENNSYLVANIA. 


No deduction of government bonds owned by bank can be made from the value of the stock 
assessed to the shareholders. 

Editor Banking Law Journal: NEWVILLE, PA., June 11, 1907. 

DEAR S!R:—Referring to the recent decision of the supreme court of the United 
States upon the “Exemption of United States securities from the taxation of bank 
capital,” what we desire to know is how the above decision affects National banks, as 
we come under this head and pay a tax of 4 mills based on our capital stock actually 
paid in, also surplus fund and undivided profits. Now our capital is invested in 
government bonds (2's of 1930) and we have taken out full circulation on which we 
pay a semi-annual tax of 4 of 1%, which with the tax paid the state every year leaves 
a very small margin of profit to the bank. We would therefore like to know if under 
the above decision, we are exempt from paying state tax on our capital stock which 
as we have already stated, is invested in government bonds. We would also like to 
know just what the tax paid to the state in the future is based upon. CASHIER. 


Answer:—This communication was written before the writer re- 
ceived the June number containing the lowa bank tax decision of the 
United States Supreme Court and the article which we published 
based upon thatdecision. That article, we think, answers the question. 
In Pennsylvania the state does not tax the bank upon its property but 
taxes the shares, although the bank pays the tax as the agent of the 
shareholders. In that article we say ‘‘It is clear the decision in 
no case authorizes the deduction of government bonds owned by a 
national bank, for the reason that a state has no power to tax a 
national bank upon its capital and is only authorized by Section 5219, 
UL. S. Rev. St. to tax ‘the shares in any association’ by including 
them ‘in the valuation of the personal property of the owner or holder 
of such shares,’ and it is unquestionably established that shareholders 
are not entitled to a deduction from the value of their shares of the 
amount of government securities owned by the bank.” 

The reason the government securities were allowed to be deducted 
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by the Supreme Court of the United States in the Iowa case was be- 
cause the state did not tax the shares but taxed the bank upon its 
property and so much of that property as consisted of United States 
bonds could not be taxed. 

You will see in this number an opinion by the attorney-general oi 
Minnesota to the same effect, that the federal decision does not affect 
the method of assessing bank stocks in Minnesota or entitle a deduc- 
tion of government bonds owned by the bank from the value of the 
stock for the reason that there (as well as in Pennsylvania) the tax is 
upon the shares, which are distinct property from the property of the 
corporation and as the shareholder does not own the government bonds, 
but it is the bank which owns them, he is not entitled to deduct their 
value from the value of the shares so assessed; and it makes no 
difference that the tax is paid by the bank as the agent of the share- 
holder. 


EXECUTOR AS BORROWER. 


No general power to borrow on behalf of estate— Exceptional! cases. 


Editor Banking Law Journal : , ALABAMA, June 12, 1907. 

DEAR SIR :—Under the laws of Alabama, can the Probate Court issue to an 
Executor a general order by which said Executor can legally borrow money from time 
to time? CASHIER. 


Aunswer:—We think there is no such power in the Probate Court. 
The general rule of law is that an executor or administrator has no 
power to borrow money on behalf of his estate and if he does so and 
executes a note therefor, the estate will not be bound, but he will only 
bind himself personally. There may be exceptional cases but this is 
the general rule. 

The statutes of Alabama carefully restrict the ways in which an 
executor can obtain funds for the estate and there is no express pro- 
vision therein authorizing the borrowing of money by the executor. 
The executor is authorized by the Alabama statute ‘‘to give his note, 
bond or bill for the purpose of extending or settling a debt of the de- 
cedent, or settling a debt contracted by such representative for articles 
or for work and labor for the estate; and for such note, bond or bill the 
estate is liable and the executor or administrator is not personally lia- 
ble.” But before even this can be done the authority of the Probate 
Court must be obtained and this is only valid after notice has been 
given to all those interested in the estate of the application and an 
opportunity given them for a hearing (See Wilburn v. McCalley, 63 
Ala. 463; 77 Ala. 551). 

It may be that where a will gives the executor full detailed power 
to carry on acertain business and to borrow money that under such 
circumstances, the Probate Court might, within its general powers 
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authorize the executor to borrow money; but this would be excep- 
tional and the will would be strictly construed as to such power (See 
Eufaula National Bank v. Manassas, 124 Ala. 379). But, as said, as a 
general proposition, an executor has no power to borrow money and 
bind the estate for its repayment and there is no express provision in 
the Alabama statute authorizing the borrowing of money on order of 
the Probate Court. 


PROTEST OF NOTES AND INLAND BILLS. 


Not necessary, but permissible, under Negotiable Instruments Law, the same as before the 
enactment of that law. 


YORK COUNTY NATIONAL BANK, 
Editor Banking Law Journal: YORK, PA., June 24, 1907. 
DEAR SiR:—A local attorney of admittedly high attainments, expresses the 
opinion that, under our Pennsylvania Negotiable Instruments Act, protest on all local 
instruments is unnecessary, pointing to Section 118, Article VII., as justification for 


the position : 
Sec. 118. Where any negotiable instrument has been dishon- 


ored, it may be protested for non-acceptance or non-payment, as the 
case may be, but protestis not required except in the case of foreign 
bills of exchange. 
The concluding phrase of this Section seems to rather emphatically bear out his 
contention. 
Kindly let us have your comments in the next issue of the JOURNAL. 
Wo. R. HORNER, Cashzer. 


Answer:—There is nothing new in this provision. The Negotiable 
Instruments Lawis merely declaratory of the common law rule on the 
point. Protest has never been necessary in case of the dishonor of 
local instruments—inland bills and promissory notes— but only of for- 
eign bills of exchange. By the rules of the common law the only 
method to hold the indorser of a foreign bill of exchange was by 
notarial protest; nothing else would take its piace. But protest being 
a convenient method of proving dishonor of inland bills and promis- 
sory notes, statutes came to be enacted in the various states authoriz- 
ing and permitting, but not requiring, protest in such cases. The 
Negotiable Instruments Law (Section 118) you will see merely per- 
petuates this rule. It permits protest in the case of any negotiable 
instrument but only requires it in case of foreign bills of exchange. 
The law in Pennsylvania on this point is no different now from what 
it was before the Negotiable Instruments Law was enacted. If you 
own a promissory note or an inland bill of exchange you can hold the 
indorser either by having it protested by a notary and notice of pro- 
test served, or you can dispense with the notarial protest altogether 
and the indorser will be held liable by due demand and notice of dis- 
honor without any protest. But, whenever you desire to hold the in- 
dorser upon a foreign bill of exchange you must have it protested, 
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unless protest is waived, and the states are regarded foreign to each 
other for the purpose of determination of what is a foreign bill 

In connection with Section 118, the following two sections of your 
Negotiable Instruments Law should be read: 


Sec. 129. An inland bill of exchange is a bill which 
is or on its face purports to be drawn and payable within 
this State. Any other bill is a foreign bill. Unless the 
contrary appears on the face of the bill, the holder may 
treat it as an inland bill. . 

Sec. 152. Where a foreign bill appearing on its face 
to be such is dishonored by non-acceptance, it must be 
duly protested for non-acceptance; and where such a bill 
which has not previously been dishonored by non-accept- 
ance is dishonored by non-payment, it must be duly pro- 
tested for non-payment. If it is not protested, the 
drawers and endorsers are discharged. Where a bill 
does not appear on its face to be a foreign bill, protest 
thereof, in case of dishonor, is unnecessary. 


LOAN ON COLLATERAL NOTE. 


Rights of creditor to realize on security not affected by bankruptcy of borrower. 


Editor Banking Law Journal : , PA., June 25, 1907. 
DEAR SIR:—A borrower assigns as collateral for loans granted certain stocks 
and securities ; the same to be applied on any indebtedness of the borrower, due, or 
to become due or that may be hereafter contracted. The borrower goes into bank- 
ruptcy leaving certain obligations due the creditor. Can the creditor now dispose of 
said collateral as per terms of its assignment and apply the proceeds to the various 
indebtedness of the borrower, notwithstanding the fact of the creditor having been 
served with a notice of garnishment as to any property he may hold of the bankrupt’s ? 
Is there any formality to be gone through by the creditor other than as stated on 
the assignment of the collateral; and does the age of the indebtedness make any dif- 
ference, if contracted in good faith and previous to bankruptcy proceedings ? 
PRESIDENT. 





Answer: —The subsequent bankruptcy of the borrower does not re- 
voke the power of sale given in the collateral note and the bank has 
the right to proceed and sell the collateral according to its terms, 
applying the proceeds to satisfaction of the borrower’s indebtedness 
to it, and holding any surplus subject to the claim of the trustee in 
bankruptcy. The trustee for creditors stands only in the shoes of the 
bankrupt with respect to rights acquired, he takes no greater rights, 
and the notice of garnishment does not operate to abridge the bank's 
right to dispose of the property, according to the power previously 
given, to satisfy the borrower's indebtedness to it; but will only hold 
the bank accountable for the surplus, if any. 

We presume there is nothing in the transaction which would vio- 
late the provision of the bankrupt act (Sec. 60) against preference. 
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That Section declares it to be a preference where a person, if insol- 
vent, within four months before the filing of the petition or after the 
filing of the petition and before the adjudication, suffers judgment or 
makes transfer of his property so as to enable one creditor to obtain 
a preference over another; and if the creditor receiving the prefer- 
ence had reasonable cause to believe the transaction was intended to 
give a preference, it will be voidable, and the trustee may recover 
the property. But in the case stated, as we understand, the transac- 
tion was one of money loaned and collateral contemporaneously pledged 
therefor; not a transfer of collateral for an old, pre-existing debt. 
‘‘Where the transfer does not diminish the general fund, as where 
it consists of the giving of a fair security for a present loan, the sub- 
stitution of securities pledged to an old loan, or a pledge or payment 
for a consideration given in the present or to be given in the future, 
whether in money, goods or services, no preference results. Con- 
versely, and for the same reason, any transfer within the statutory 
time by way of payment on or security for an antecedent debt is a 
preference.’’ Collier on Bankruptcy, 6th edition, p. 480. 

In the transaction stated, we do not understand that there is 
‘‘any formality to be gone through with by the creditor other than as 
stated in the assignment of the collateral,” of his own motion, unless 
the collateral is not sufficient for the debt and the bank desires to 
prove its claim in bankruptcy. A General Order in Bankruptcy (28) 
provides that ‘‘ whenever it may be deemed for the benefit of the es- 
tate of a bankrupt to redeem and discharge any mortgage or other 
pledge, or deposit or lien, upon any property real or personal * * * 
the trustee or the bankrupt, or any creditor who has proved his debt, 
may file his petition therefor.” etc. 


LIABILITY OF BANK ON BILL OF LADING. 


Warrantor liability of pledgee bank to payor of draft who receives surrender of bill only 
exists in three states—Does not extend to bank which is collecting agent—Concerning 
stamped disclaimers of liability. 


THE RUSSELL STATE BANK, 
Editor Banking Law Journal: RUSSELL, KANSAS, June 23, 1907. 

DEAR SIR:—We would like to have your opinion on the following question that 
has come up for consideration. 

X Milling Co. consigns a car of flour to B, & Co. in New York in fulfillment of a 
contract for a certain quantity and quality, making the bill of lading read ** Deliver to 
shipper’s order. Notify B. & Co.” To this they attach a sight draft drawn on B. & 
Co., drawn payable to “C. Bank, or order,” or, to the order of X Milling Co. and 
endorsed : “ Pay to C. Bank, or order, 

X Milling Co., 
by , Mangr.” 
C. Bank accepts this draft with B-L attached and places the full amount to the credit 
of X Milling Co. 
Now, suppose that, after B. & Co. have paid the draft to obtain the B-L, they find 
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the contents of the car deficient either in quantity or quality from their contract with 
X Milling Co. for such order, can B. & Co. legally hold C. Bank in any manner for such 
deficiency, either because X Milling Co. may have in the meantime become insolvent, 
or any other reason? In other words, does C. Bank assume any legal responsibility 
for the fulfillment of X Milling Co.’s contract by reason of having purchased the draft 
with B-L attached ? 

Again: How would C. Bank's position in the matter be changed should X Milling 
Co. draw the sight draft payable to themselves and then endorse same to * C. Bank 
for collection,” getting credit for proceeds only on returns from New York ? 

In case the bank would assume any responsibility for fulfillment of such contract, 
directly or indirectly, could they relieve themselves by stamping on the sight draft im- 
mediately before their endorsement something like the following, viz.: 


‘This bank is not responsible for the quality, quantity or con- 
dition of the contents of the car represented by the Bill of Lading 


attached to this draft. C. Bank.” 
We should like to see the matter taken up fully in the BANKING LAW JOURNAL, 
as we consider the subject an important one. ALBERT YOXALL, Cashier. 


nswer.—The Supreme courts in only three states (North Caro- 
lina, Alabama and Mississippi) have held the bank which purchases 
a draft with bill of lading attached, liable to the payor of the draft who 
receives surrender of the bill of lading, where the goods have not 
been what the shipper contracted to deliver. ‘This is not the general 
doctrine which prevails throughout the country. The Supreme Court 
of the United States in a case where a bank collected a draft and sur- 
rendered a forged bill of lading, has held the bank not liable to the 
payor for the genuineness of the security. This so-called warrantor 
doctrine, which only had its origin in 1898, has since been expressly 
repudiated by the Supreme Court of Iowa, of Texas and of Tennessee. 
Regarding the specific case you mention, we feel quite confident the 
New York courts would never hold the Kansas bank, which had pur- 
chased the draft and taken the bill of lading as security, liable to B & 
Co. of New York who had paid the draft and taken up the bill, where 
it afterwards turnec out that the contents of the car, represented by 
the bill of lading, were deficient in quantity or quality. The precise 
question has never been ruled upon in New York state, but the prin- 
ciple has been established by the courts that a bona fide pledgee is 
not responsible for the genuineness of collateral, surrendered or trans- 
ferred. 

This warrantor doctrine is based on the theory that the bank pur- 
chases, not only the draft but the bill of lading, succeeding not only 
to the shipper’s rights but to his contract obligations, and being owner, 
when it surrenders the goods, it impliedly warrants they are up to 
contract. It follows that the bank would not be held liable: even in 
states which hold the warrantor doctrine where, instead of purchas- 
ing the draft, or collecting a draft of which it was apparent owner, it 
took the draft merely for collection, and had it made out in the form 
suggested; drawn by X Milling Co., payable to themselves, indorsed 
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to “C. Bank for collection.” In such case, C. bank, being only an 
agent, could not be held liable for any breach of contract of its prin- 
cipal with reference to the shipment. To protect themselves against 
being held responsible, banks stamp upon bill of lading drafts dis- 
claimers of liability in the same or similar form as you quote above. 
3ut the legal effect of such disclaimer clauses, whether binding as a 
contract upon the payor, has yet to be determined by the courts. 

In the draft of a proposed law of Congress to regulate interstate 
order bills, introduced by the Committee on Bills of Lading of the 
American Bankers’ Association, there is the following provision to 
remove this warrantor liability wherever it exists: 

Section 20e—(Pledgee Not Liable as Warrantor.) No 
person or corporation to whom an Order Bill of Lading 
is transferred by way of pledge or as collateral security 
for money or other value advanced and who transfers or 
surrenders such bill to any party to a draft or other per- 
son who pays the debt or obligation for which such bill 
has been pledged, shall incur any liability to such trans- 
feree as warrantor of the genuineness of such bill, or 
of the quality,quantity or condition of the property there- 
in described, or otherwise. 

But in transactions of shipment from Kansas to New York, which 
is the case stated by you, we do not think there is much danger that 
the bank surrendering the bill of lading would be held liable as war- 
rantor of the goods even where it owned the draft; it is only in case 
of shipments to those states where this doctrine has been established 
(Alabama, North Carolina and Mississippi) or to any state where, 
possibly, it may in the future be established, that the liability must be 
guarded against; and you can do this effectually by taking the draft 
for collection and having it so indorsed to you; or the clause disclaim- 
ing liability may protect you although this has not yet been deter- 
mined by the courts. 


If you desire to read up this subject fully we would refer you to 
the Banking Law Journal for December 1905 which contains the de- 
cision of the Supreme Court of Tennessee and also an article upon the 
general subject. In the Journal for Leecember 1906 (page 1012) you 
will see a further discussion of the legal effect of stamped disclaimers 
of liability. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending July 7, 1906, and July 6, 1907, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 


Bank of N. Y., N. B. A... 
Bank of the Manhattan Co 
Merchants’ National 
Mechanics’ National 

Bank of America 

Phenix National 


National City 
Chemical National 
Merchants’ Exch. National 


Gallatin National 
Nat. Butchers & Drovers’ 
Mechanics & Traders’... 


Greenwich 
American Exchange Nat. 
Nat. Bank of Commerce. . 


People’s 

Nat. Bank of N. America. 
Hanover National 
Citizens’ Central National 


Metropolitan Bank....... 
Corn Exchange 


Importers & Traders’ Nat 
National Park 

East River National 
Fourth Nationz! 

Second National 

First National 

Irving National reuatanet 
Bowery 

N. Y. County National.. 
German-American 

Chase National 

Fifth Avenue 

German Exchange 
Germania 

Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis. . . 
West Side Bank 
Seaboard National 

First National, Brooklyn. 
Liberty National. . 

N. Y. Produce Exchange. 
New Amsterdam National 
State Bank 

Fourteenth Street Bank.. 


hk cedeaeace 





| 


Loans, 


1906. 


~ $18,065,000) 


24,041,000) 
10,930,700) 
20,717,000) 
ones 
6,423,000) 


154,901,000] 


25,359,000 


5,888, 300) 


8,135,000 
2,592,200 
6,245,000 
5,062,000 
28,505,000 
133,769,700 
21,364,200 
3,496,000 
5,713,400 


2,175,200] 
15,374,200) 


50,663,000 
19,385,600 
3,442,600 


7,396,100) 


9,407,700 
34,674,000 
9,753,800 


23,759,000) 
60,000! 


70,1 
1,229,500 
17,517,500 
10, 384.000 
88,455,100 
9,188,600 
3,685,000 
4.849.700 
3,722,700 
50,351,000 


9,795,100, 
3,217,700| 
4,567,500! 


13,125,600 
7,886,300 
3,014,000 

11,024,000 
4,461,000) 

14,738,000 
4,769,000 

10,372,400 


Loans, |! 
-— 1907. | 
| 


$ 17,427,000) 
28,800, 000 


155,657,400 
24,931,400) 
6,193,700) 
8,094,500 
2,243,500 
16,787,000 
6,236,500 
28,033,000 | 
137,559, 100 | 
20,249,800 | 
3,342,700) 
5,066,200 
2,088,200} 
15,354,500) 
5,291,900 | 
21,269, ,200)| 
3,690,300 
7,545,800] 
10,505,800 
37,896,000 
10,370,400 
25,010,700) 
76,053,000 | 
1,394,800 | 
18,603,000 
9,890,000 || 
89,357,500)| 
15,962,900 
3»233; 200 | 
5,440,700 | 
3,826,800 | 
51,031, 500 | 
10,177,900)| 
3 569, 500) Ht 
4,870, 500)| 
1 3,065,100)| 
7,713,200)| 
3,061,400) | 
10,351, 500 | 
4,906,600 || 
16,831,000), 
4,430,900 | 
1 3,043,100) 











6,300,200 
ated ,goo 


6,598,700 | 
4,581,400 
13,302,000) 
7,192,200) 


$ 16,203,000 


Deposits, 
1906. 


28,591,0C0 
13,385,900 
21,151,000 
24,553,800 
5,379,000 
140,131,100 
24,555,000 
6,177,300 
5.884, 300 
2,835,900 
6,707,000 
5,850,800 
20,945,000 
113,385,400 
17,630,800 
3,869,900 
5,721,000 
2,655,800 
14,821,500 
58,490,000) 
19,373,800 
3,784,900 
6.926,000 
9,677,000 
42,719,000 
9,715,900 
20,807,000 
80,446,000 
1,321,400 
20,275,100 
10,380,000 
7 3,926,300 
9,043,800 
4,099,000 
6,062,600 
3,517,900 
57,124,400 
11,032,900 
4,352,800 
5,594,400 
14,224,900 
8,095,000 
3,045,100 
10,500, 100 
4,806,000 
17,161,000) 





5,196,000 » 


8,398,700 








$1,038,202, 100}$1,115, a" $1 024, 652, 700 








t Deposits, 
1907. 


32,400,000 
16,758,000) 
2 3,551,000) 


|Per Cent. of 


Inc. Dec. 


4 


> 


22,476,800] .. 


7,079,000 
132,380,200 
24,139,800 
6,524,700 
5,509,700 
2,411,200 
19,198,000 
6,600,000 
20,904,600) 
113,719,400 
15,196,200 
3»7 19,500 
5,608,000 
2,503,000} 
15,021,900 
64,454,200 
20,914,700 
,267,700 

7 7.295, 100 
10,579,300 
43,194,000 
10,301,000 
21,772,000) 
85,040,000 
1,615,300 
18,250,000 
9,298,000 
74,244,100 
15,572,800 
3,520,000 
6,594.200 
3,578,500 
55.617,000 
10,831,700 
4,223,300 
5,989,600 

1 3,866,600 
7,899,200 
3,021,800 
10,138,100 
4,267,000 
18,779,000 





11,126,600 
7,754,200 
5,320,100 

16,064,000 
7,411,100 


0|$1,078,540,200 


to 


> Rus DAeouwnno _ 


9. 


4,197,000) .... | 





+ United States Deposits included, $30,752,200. 





